









OHIO STATE LAW JOURNAL 


VOLUME 19 SPRING 1958 NUMBER 2 








DAMAGES FOR PERSONAL INJURIES 





FOREWORD 


CHARLEs ALAN WRIGHT* 


This symposium marks the coming-of-age of the subject of damages 
for personal injuries. In the decade since the end of World War II, 
techniques of personal injury litigation have been revolutionized, with 
the revolution centering in large part on methods of proof and argument 
as to damages. The present symposium is the first systematic examina- 
tion in legal literature of personal injury damages in the light of these 
new techniques. 

McCormick’s classic hornbook on damages, published in 1935, de- 
voted only 36 of its 713 pages to damages for personal injuries, and an 
additional 40 pages to damages in death actions. The 84 page survey of 
Developments in the Law—Damages by which the Harvard Law Re- 
view, in 1947, brought the McCormick book up to date spent only six 
pages on death and personal injury actions. Patently these page allot- 
ments do not purport to correspond to the practical importance of injury 
and death actions. The answer must be that they represent the authors’ 
judgment as to the intellectual content of the subject of damages in 
injury and death actions, as contrasted with damages in actions involving 
property or contracts. 

The sad fact is that this evaluation, by Dean McCormick and by 
the editors of the Harvard Law Review, was strikingly sound. As re- 
cently as a decade ago, there was no well-developed law of damages for 
personal injuries. The decisions set out a few precepts, usually platitudi- 
nous, and occasionally ventured into such peripheral areas as admissibility 
of mortality tables, pleading rules about special damages, and recover- 
ability of items for which the injured person had already been compen- 
sated by an insurer, his employer, or some third person. Even to the 
limited extent that doctrine had developed, it had done so in a manner 
intensely depressing to the scholar. The offhand generalization and the 
attenuated analogy to other areas of the law were almost always allowed 
to suffice on issues where careful analysis would have been rewarding. 
If the courts ever gave heed to the social purposes which an award of 
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damages is intended to serve, they studiously avoided giving any hint of 
this in their opinions, 

There were, I think, three main reasons for this discouraging state 
of affairs. First, and perhaps most important, was that it didn’t make 
much difference what the law of damages was in personal injury cases: 
verdicts were generally small, while rigid concepts of “negligence” and 
“proximate cause,” teamed up with such old judicial favorites as 
“assumption of risk” and the “fellow servant” doctrine, were a bar to 
liability in many cases. Defendants could well afford to pay the few 
verdicts which were entered against them, and did not need to be 
overly-concerned with the theoretical basis for the verdicts. 

Second, judicial review on issues of damages was extremely limited. 
In federal court, as late as 1948, there was no review whatever of the 
size of verdicts in an injury or death action. Review in state courts, 
though more generally available, was typically inhibited by a rule, first 
formulated by Chancellor Kent, that the appellate court could interfere 
with the size of the verdict only where it was so large as to appear 
induced by passion or prejudice. It is true that both state and federal 
courts discussed damage issues where they involved admission of evidence 
or the correctness of instructions, but the type opinion so commonplace 
today, in which the court sets out at length the evidence bearing on 
damages and announces how much the jury could permissibly have 
allowed for each item, was totally unknown. 

Finally, there was a feeling that awards of damages for personal 
injuries were essentially irrational. Who can say what the earnings of a 
24 year old man, now permanently disabled, would have been at age 60? 
Or the extent to which earning capacity is impaired by the loss of am 
arm? Or the number of dollars which will compensate for a particular 
experience of pain? Since there is no single “right answer” to such 
questions as these, both courts and commentators usually were content 
to accept whatever guess the jury had made. 

There have been drastic changes with regard to all three of these 
factors in the years since the war. The sums involved have become a 
matter of great importance: liability has been tremendously expanded, 
most notably in FELA cases, and the awards in particular cases are now 
frequently very large. Not long ago a verdict for $100,000 would have 
rated headlines around the country, Yet the latest issue of NACCA Law 
Journal lists, for the six month period it covers, nineteen reported de- 
cisions allowing verdicts of $100,000 or more, ranging all the way up 
to a death award of $400,000, affirmed on appeal. The game is now 
being played for big stakes, and it behooves both sides to press for a clear 
definition of the rules. 

Perhaps as a consequence of the larger sums involved, appellate 
review is utterly transformed, In the last nine years 10 of the 11 Federal 
Courts of Appeal have overruled their old decisions, and held that they 
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can consider whether a personal injury verdict is too big. A similar trend 
has been apparent in the state courts. The consequence is that reported 
opinions discussing damage questions now appear in great volume, to 
provide grist for the law review mills. 

Finally, though the issues involved in computing damages are as 
elusive as ever, modern techniques of proof of damage lend at least an 
air—and in some respects, a real substance—of precision and mathemati- 
cal exactness. We still do not know the extent to which the earning 
capacity of a particular plaintiff is impaired by the loss of an arm; but 
tables are available, and used, which show the average impairment ob- 
served in a large group of persons so afflicted. There is still no price tag 
for pain; but in an era when lawyers are asking, and juries awarding, 
precisely $5 a day for life on this score, it becomes worthwhile to recon- 
sider old cases which say that the award for pain and suffering need not 
be reduced to present worth, and indeed even to ponder whether a 
pecuniary award for a non-pecuniary loss is socially justifiable. 

This symposium, then, stands as a symbol of the fact that for the 
first time we have a law of personal injury damages worthy of extensive 
discussion. This should not be an occasion of rejoicing, however, for 
those with a vested interest in the status quo. The reader will notice 
throughout the papers which follow an interest in, and criticism of, the 
theoretical justification for particular segments of this new body of law. 
The hard fact—inevitable in’ a subject which grew first carelessly and 
then explosively—is that a number of the existing rules cannot be justified 
in theory. For example, I think a good argument can be made for 
ignoring income tax in computing damages in a suit for personal injuries, 
but that it is completely unsound to use earnings before tax as a measure 
in a death action. Authoritative doctrine, to date, has made no distinction 
between the two kinds of suits. Problems such as this are brought into 
sharp focus by the papers collected here, and similar writing in this area 
which can be expected to follow. Those who are doing well with the 
existing rules are not likely to be pleased as the law changes in the 
direction of greater rationality—but perhaps this is the price they must 
pay for having made personal injury damages a subject of such im- 
portance that people are now writing about it. 








THE JURY, THE LAW, AND THE PERSONAL INJURY 
DAMAGE AWARD* 


Harry Katven, Jr.** 


A few years ago Professor Jaffe in one of his customarily wise 
and urbane articles’ observed: “I suggest that the crucial controversy in 
personal injury torts today is not in the area of liability but of damages.” 
I think he is right on several counts. First, the criticism of personal in- 
jury awards today is at least as much concerned with their level as with 
their frequency. Second, it is my impression that on the bar’s view the 
difference between lawyers—at least plaintiff lawyers—is measured more 
in terms of what they would get in a given case than it is in terms of 
winning or losing. Again, as a matter of simple arithmetic there is of 
course a greater difference between a $30,000 and a $10,000 verdict 
than there is between a $10,000 one and a verdict for the defendant. 
And finally to pick up the point Professor Jaffe was most concerned 
with—it is selecting the appropriate award level that is the most trouble- 
some issue in proposals to shift areas of tort to strict liability compen- 
sation schemes.” 

Professor Jaffe went on in the passage quoted to wonder why 
damages received so little attention in law school study and in the second- 
ary literature on tort. “Questions of liability,” he continued, “have 
great doctrinal fascination, Questions of damage—and particularly their 
magnitude—do not lend themselves so easily to discourse. Professors 
dismiss them airily as matters of trial administration. Judges consign 





*This article owes a major debt to the work of several colleagues on the 
jury project; in particular, to Fred Strodtbeck, Hans Zeisel, Dale Broeder, and 
to Allen Barton, Saul Mendlovitz, Rita James, and Philip Ennis. Their work will 
in the reasonably near future be published in its own right. The debt is to the 
stimulus of innumerable discussions as well as to their data. 

**Professor of Law, University of Chicago; Director, Jury Project. 

1 Jaffe, Damages for Personal Injury: The Impact of Insurance, 18 Law & 
Contemp. Pros. 219, 221 (1953). 

2 Professor Jaffe’s principal point is that there is a serious tension today 
between the drive on the one hand to extend liability coverage and the drive 
on the other to make damages increasingly comprehensive and “civilized.” This 
tension is vividly illustrated in the current controversies over FELA. Here it is 
recognized on both sides that the employees have for the moment the best of two 
possible worlds—a de facto strict liability system combined with common law 
jury damages. It is also the point of Professor Morris’ shrewd remark that if an 
auto compensation plan finally comes it will be as a result of its sponsorship 
by defendants. Morris, Torts 374 (1953). See also the handling of the award 
level in EHRENZWEIG, FULL Alp INSURANCE FOR THE TRAFFIC VicTIM (1954) and 
Kalven, Book Review, 33 Texas L. Rev. 778 (1955). 

3 The point is perhaps no longer quite so true as it once was. The Shulman- 
James and Smith-Prosser casebooks do have sections on damages. The recent 
Harper and James treatise on torts devotes a full chapter to it. 
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them uneasily to juries with a minimum of guidance, occasionally ob- 
serving loosely that there are no rules for assessing damages in personal 
injury cases. There is analogy for this situation in Jerome Frank’s com- 
plaint that fact finding, though of paramount importance, is neglected 
by teachers who devote themselves too exclusively to appellate law. This 
may reflect not so much their judgment of relative importance (as Judge 
Frank supposes) as the relative adaptability of the subjects to conceptual- 
ization. And so it probably is with the subject of damages.” 

Once again I think he is right. And I would add only this—the 
reason the law of damages escapes ready conceptualization is because it 
is so pre-eminently jury law. Damages even more than negligence itself 
is law written by the jury. I would suggest therefore that it is the 
absence of data as to jury behavior on damage issues which places an 
important topic generally beyond our reach. 

The purpose of this comment is not to supply the necessary data. 
The Jury Project at the University of Chicago Law School has for 
several years now been studying the jury empirically.* It has progressed 
far enough to reaffirm that the jury’s handling of damages is an ex- 
traordinarily interesting topic. It has also progressed far enough to realize 
that it would take a full life time of empirical research to document the 
many nuances in this corner of jury “law”. In any event the project will 
within the next year or so begin to publish the results of its inquiries and 
I shall not attempt to report them in any substantial way here. I should 
like therefore to essay no more than a few reflections on the topic, in 
part engendered by my over-all experience with the project materials 
and in part by my experience in teaching torts. And in so doing I shall 
frequently step well beyond the project data and indulge in speculation. 

This comment then will consider four closely related points: first 
the degree of freedom we accord the jury on damage issues; second, 
the light that is thrown on the existing law of damages when, so to 
speak, it is held up against the mirror of jury equity; third, the role of 
damages both as an index of the propensity of jurors with different 
backgrounds and experience to see the same matter in different ways, 
and also its role as a kind of solvent that makes jury consensus possible 





4For a brief report, see KALVEN, REPORT ON THE JURY PROJECT, CONFERENCE 
on AIMs AND MeTuHops oF LEGAL RESEARCH 155, (University of Michigan Law 
School 1957). By use of post-trial juror interviews, survey, and experimental jury 
techniques the project has been studying various aspects of the American jury 
system, with special emphasis on jury decision making behavior. The results will 
be reported out over the next two years or so in a series of volumes. It is im- 
portant to emphasize that our research methods can give only an approximation 
of actual jury behavior. The post trial interview with jurors is subject to in- 
accurate and incomplete recall; the experimental jury technique involves behavior 
on mock cases. There is therefore a margin of error on what is reported here 
as jury reaction. But we are persuaded that the evidence from these indirect 
approaches is plausible enough to warrant discussing it seriously as indications of 
actual jury behavior. 
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in the deliberation process itself; and finally I should like to touch 
briefly on the differences between judge and jury in deciding damages 
questions. 


I 


The freedom and discretion of the jury on issues of damage is in 
many ways like that of the jury on any issue. It derives first of all from 
the institutional arrangements under which the jury is permitted to 
deliberate in private and to report its decision out by general verdict. 

Further the cardinal premise of common law personal injury dam- 
ages is that they be not limited by schedule but be computed de novo 
for each individual case. There is in brief no standard man, no reason- 
able man afoot in the law of damages. Joined with this premise is the 
companion notion that it is the function of tort damages to make the 
plaintiff whole: he is not, that is, to bear any part of his accident loss 
himself, if there was a legally wrongful accident.® It is this premise in 
particular which Professor Jaffe bravely challenges, but so long as the 
system accepts these two premises there cannot be many specific rules of 
damages, And the jury is of necessity left free to price the harm on a 
case by case basis. 

The court’s opportunities for control of the jury on damages are 
therefore severely limited. Its basic device is the general damage in- 
struction itself which can do no more than convey to the jury the large 
headings under which it may award damages. Since these are so broad 
the chief message of the instructions to the jury is to tell them how 
free they are.’ Beyond this the court can only rarely control by ex- 
cluding evidence or by withdrawing an item of damage from the jury. 
And finally there is its power to set aside excessive or inadequate awards. 
The practical trick of using additur and remittitur has given some 
possibility of control here, but it is today the recognized practice to use 
that power sparingly indeed.® 

Perhaps this has been said too quickly. It is true that to price a 
punch in the nose or a broken leg is at first blush a difficult value judg- 
ment. But the law appears to avoid the impossible here by breaking the 
loss components down into subordinate questions of fact as to medical 





5 This is slightly overstated. “Reasonableness” does appear in the rules as 
to medical loss and the rules as to the duty to mitigate damages. 

6 Again, this is a slight overstatement to the extent that lawyers’ fees and 
interest are to be considered part of plaintiff’s loss. 

7 Yet it is error to omit the instruction. Benedict v. Eppley Hotel Co., 159 
Neb. 23, 65 N.W.2d 224 (1954). 

8 There is a useful collection of cases in which damages were challenged on 
appeal as excessive in a lengthy note in 16 A.L.R. 2d 3 (1951). The note covers 
all cases other than death actions over the decade 1941-1950. In only 297 of the 
1339 cases in which excessive damages were appealed was the award modified. 
On appellate control generally, see Miller, Assessment of Damages in Personal 
Injury Actions, 14 Minn. L. REv. 216 (1930); Jaffe, supra note 1. 
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expense, economic loss, and pain and suffering. Medical expense and 
economic loss do have some objective reality but the warrant to add pain 
and suffering gives the jury immediate freedom to price the injury sub- 
jectively. And where, as is so often the case, there is an issue not only of 
accrued loss but of loss in the future the facts as to medical expense and 
economic loss become enormously more ambiguous. And again it is only 
with the wage earner that economic loss is reasonably clear. As soon as 
the claimant is a proprietor, a housewife® or a child it is apparent that 
the jury’s task is substantially less limited by objective data. The upshot 
therefore is that the ambiguities of damages as fact issues add several 
degrees of freedom to the jury.’® 

If one is tempted to read reasons into institutional arrangements, 
as I confess I am, one suspects that the law recognizes that the com- 
puting of damages involves a complex value judgment as well as a literal 
determination of fact. And that with damages as with negligence itself 
the law intends the jury to legislate interstitially, to fill out the vague 
general formula. On this view the jury’s freedom and discretion is not 
by default but by preference—preference for the community sense of 
values as the standard by which to price the personal injury. And on 
this view the jury’s role in setting personal injury damages is not so 
different from its role in setting general damages in defamation. 

Could the jury’s freedom and autonomy over damages be reduced 
without a drastic change in the system? Let us take a second look at the 
usual damage instruction. Today it tends to be a long complex sentence 
or two. My impression is that it could be more effectively communicated 
so that the jury became more conscious of its assignment to compute 
damages by first ascertaining a series of component sums, But I am not 
at all certain just what effect this would have on the jury, if any. It is 
a major characteristic of the jury’s approach to damages that it does not 
much concern itself with the damage components as an accountant might 
but searches rather for a single sum that is felt to be appropriate. 
Whether any instruction could turn the jury away from its gestalt ap- 
proach to a more explicit concern with adding component sums I do not 
know. But I do have a fairly firm impression from our project materials 
that the result would be in general to increase damages rather than to 
deflate them. If one seriously assesses the components in a case of any 





®See for example, Florida Greyhound Lines v. Jones, 60 So. 2d 396 (Fla. 
1952) affirming as not excessive an award of $50,000 to a housewife for loss of 
future earning power. 

10 The point is less forceful in death actions where the disability is un- 
ambiguous and pain and suffering of the survivors is officially disallowed. But 
here the death of wife or young child presents a highly ambiguous issue. See 
Note, Damages for the Wrongful Death of Children, 22 U. Cut. L. Rev. 538 
(1955). And the law treats the issue of the degree of support as a question of 
fact to be proved in detail in each case, even where decedent has a wife and 
young children and has been living with his family. Compare Allendorf v. Elgin, 
J. and E. Ry., 8 Ill. 2d 164, 133 N.E. 2d 288, cert. denied, 352 U.S. 833 (1956). 
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magnitude they are likely to add up to a surprisingly large figure. I take 
it this is one reason why the plaintiff bar sometimes expresses a preference 
for the accountant type juror in a case where damages are substantial and 
well documented. And I would suspect also that this is one secret of the 
success of Mr. Belli and his colleagues—their rhetoric at the blackboard 
is directed to stimulating the jury to compute. Not simply sentiment but 
arithmetic seems to be on their side under the existing rules. 

Other considerations come to mind.” It is possible that use of 
special verdict procedures on damages would force the jury to be more 
explicit in weighing the component items.’? It is my impression that the 
special verdict is much less frequently used on damages however than on 
liability. And it is not unlikely that the jury could easily escape the 
special verdict control and tailor its specific damage answers after the 
fact so as to make them accord with the “felt” appropriate overall sum.” 
Similarly one wonders whether radical changes in trial procedure whereby 
for example the jury would not be instructed on the damage issue until 
they had completed their decision on liability would make a difference.™* 
One matter that has impressed us is the sheer time gap between the time 
the jury hears the damage instruction and the first time they are ready 
to turn seriously to it in the deliberation.” 

Consideration of the damage instruction suggests one other inter- 
esting point that has in recent years broken through on the appellate 
level. To what degree do the instructions fail to control because they 
remain silent? This has two aspects. First, should the court like a good 
teacher not only tell the jury what it is to do but also anticipate certain 
probable misunderstandings and negate them in advance? In two wrong- 
ful death cases we have been able to study by post-trial interview it is 
apparent how readily such misunderstandings can arise. In the one case 
the jury simply does not understand that it is not being asked to place a 
value as such on human life; therefore the point arises with some intensity 
in the deliberation that any human life must be worth at least $5,000. In 
the other case where damages for loss of support were clearly substantial 





11 The use of impartials»medical experts as in New York is in a sense another 
control device insofar as it reduces the ambiguity of the medical evidence. See 
IMPARTIAL MEDICAL TESTIMONY, ASSOCIATION OF THE BAR OF THE CITY OF NEW YorRK 
(1956). 

12 The project is studying the impact of special verdict procedures but chiefly 
in connection with liability issues. 

13 Compare however Hogan v. Santa Fe Trail Tr. Co., 148 Kan. 720, 85 P.2d 
28 (1938), where the disclosure of the damage computation under special verdict 
made it possible for the court to scrutinize and disallow the damages awarded for 
plaintiff's loss of enjoyment from being unable to play the violin in the future. 

14There are of course some important practical difficulties with the pro- 
cedure suggested. 

15 We sometimes have the impression that a jury has only so much energy 
and if it is spent on the liability issue, there is likely to be “fatigue” when they 
finally get to damages. 
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the jury somehow gets the notion that damages are a sort of welfare pay- 
ment based on minimum subsistence notions rather than the direct meas- 
ure of loss of support."® The propriety and wisdom of the court antici- 
pating such misunderstandings is of course a controversial matter. I 
would favor it here since the general instruction standing alone seems 
to expose the jury to needless misconceptions and nothing more. 

The second aspect of the “silent” instruction is more familiar. 
Several important and clear damage rules are normally kept from the 
jury altogether. Thus they are not told that his lawyer’s fees are not 
part of plaintiff's damage; they are not told that interest is not to be 
awarded from the time of injury; they are not told that the award is 
not subject to federal income taxation.’7 The law on these points is 
perfectly clear—in fact it is ironically the only clear part of damage 
law. The non-disclosure of the law to the jury raises an obvious policy 
dilemma. Undoubtedly in part the non-disclosure stems from a suspicion 
that the instruction would only sensitize the jury and stimulate them to 
do something they otherwise might not do—a suspicion that our study 
suggests is well founded.”® And in part it stems, I suppose, from an 
ambivalence toward the rules themselves. We are not so sure how we 
feel about the plaintiff paying his attorney out of his award, And as 
with contributory negligence we may not mind too much the jury eroding 
the rule’® as a crude de facto reform. 

Another detail is suggested by a recent English case.” Here the 
judge was trying the issue without a jury and the question arose as to 
the propriety of his considering, as precedent, awards in other comparable 
cases. The trial court thought this improper. The reviewing court 
thought it might prove helpful to the trial judge if done in moderation, 
but limited its view to bench trials. The court went on: “It may be 
asked: ‘Why should a judge have something before him which a jury 
would not have?’ I am not sure there is any good reason, except perhaps, 
that if jurors, new to the task, are called on to assess damages in a case 
such as this, the more one can keep their minds directed to the actual 
issues the better.” Perhaps it is hard to escape the conclusion of the 
English court but once again the result is to add a degree of freedom to 





16 This had interesting consequences. The jury was led far afield in its 
search for minimum subsistence standards and considered seriously such items as 
alimony, workmen’s compensation, and National Service life insurance. 

17 These issues are discussed in detail elsewhere in this symposium; see 
Nordstrom, Income Taxes and Personal Injury Awards, 19 Ono St. L. J. 212 
(1958). 


18Our evidence however concerns the sensitizing effect of an instruction to 
disregard insurance. It is quite possible that an instruction not to award fees 


would “boomerang” less. 
19 Whether in fact the jury does add the fee to the award, so as to make it 

higher than it otherwise would be, is a compilcated matter; see discussions infra 

page 176. [Text at footnote 43.] 

20 Waldon v. The War Office, [1956] 1 All E. R. 108. 
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the jury, ieaving them without even the guide that recent roughly com- 
parable cases might offer.” 

Finally, there is one point at least on which instructions might be 
much improved. This is the handling of the reduction to present value 
formula.”* In the case of serious disability or death of a relatively young 
wage earner the discount is of course very substantial. The point is a 
notably subtle one to convey quickly to the layman not already familiar 
with it and we can be certain it is not conveyed by a mild reference to 
limiting the award to “the present value of the losses.” Our study has 
at least one example where a serious split in the jury on damages seems 
to have arisen directly from the failure to make the discount point ef- 
fectively to the jury. The low and high award factions, as post-trial inter- 
view disclosed, were in fact in virtual agreement separated simply by the 
amount of the discount. Yet neither side recognized this and they finally 
were forced to compromise the difference. 

It is true that in a carefully tried case counsel will make the dis- 
count point and may well handle part of the jury’s difficulty by using 
annuity tables, This raises one last reflection on the problems of con- 
trolling the jury on damages. Many trial courts tend to regard them- 
selves as in sort of a partnership with counsel in the presentation of the 
case, and more particularly the law, to the jury. Able closing arguments 
will substantially increase the communication of the relevant law, and 
perhaps the chief hope of orienting the jury on damages lies with counsel. 
And this in turn suggests the query whether defense counsel have not 
despaired too much of their potential for arguing damage points with 
vigor.”8 


II 


If the jury writes the law of damages in personal injury cases 
what kind of law does it write? The question cannot perhaps be an- 
swered quite so bluntly, But what can be noted with almost endless 
variation and interest is the response of the jury’s common sense equity 
when confronted with the formal legal rules. To paraphrase Justice 
Holmes, the jury provides a kind of legal litmus paper for testing and 





21 The jury does have an informal sort of precedent supplied by jurors with 
prior experience, by reading of cases in the newspapers, and by the general gossip 
in the jury pool. The lifting of the award “ceiling” in a given locale, which has 
been a chief target of NACCA, is one aspect of this. The impact of the “precedent” 
of one well publicized high award appears to be considerable. 

22 As to whether it is error for the trial court to omit the formula see 
Borzea v. Anselmi, 71 Wyo. 348, 258 P.2d 796 (1953); Note, 32 Nes. L. Rev. 583 
(1953). 


23 For example, our experimental jury work has studied in detail the effect 
on awards of changes in the ad damnum. The results suggest that defense counsel 
may perhaps be missing a trick in not offering a competing figure for the jury to 
take with them into the deliberation. 
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illuminating the policy dilemmas concealed in the general personal injury 
damage formula. The jury is the most interesting of the critics of the 
law." What emerges are not so much totally new points as old points 
seen with a fresh emphasis, For the truth seems to be not that the jury is 
at war with the law but that its views are somewhat askew the traditional 
legal norms. The jury agrees wholly with much of the law; but at 
times it makes distinctions the law chooses to ignore and at times it 
ignores distinctions the law chooses to make. 

The first point that impresses is simply how difficult the job really is. 
The jury almost always is asked to reach decision on imperfect, in- 
complete and conflicting evidence. And to a stunning degree this is true 
where future damages are claimed in the personal injury action. Here 
the jury is asked to guess the future. How long will plaintiff live? How 
quickly and how fully will he recover? How long will he need medical 
treatment? How long will the pain last? How much will the dollar 
be worth ten years from now? This ambiguity, as we have said, greatly 
increases the jury’s freedom and affords them the chance to use their 
special equities, but it also disturbs them to decide so much of a man’s 
future fate. And more than one jury has been puzzled as to why the 
future cannot be left in the custody of the court to be adjusted as the 
future events require much in the fashion of alimony payments, In any 
event, the jury reminds us that one of the great architectural rules of 
the personal injury damage law is the rule that the whole controversy 
must be disposed of now, once and for all.” 

Almost every familiar rule appears immediately more arresting when 
seen as the jury struggles with it. Take first a rule which rarely 
reaches appellate articulation but which faces the jury in virtually every 
case. The rule is that issues of liability and issues of damage are totally 
separate. If the trier is persuaded that a preponderance, however nar- 
rowly, favors liability he is then to award the full damages proved. He 
is not, that is, to discount damages because of his doubts as to liability. 
And equally, in a negligence case at least, he is not to increase damages 
because of his view of the degree of fault in the defendant’s conduct. 
If we imagine for a moment a series of cases in which the facts as to 
damages remain identical but the facts as to liability range over the full 








24 Occasionally a court will listen explicitly to the jury criticism and use it 
as a reason for changing its rule. Thus in Vascoe v. Ford, 212 Miss. 370, 54 So.2d 
541 (1951), the Mississippi court in changing its rule as to disallowing damages 
for disfigurement said in part: “It is frequently said that our juries are prone to 
disregard the rule as heretofore established in this state and award damages for 
physical mutilation irrespective of the law; such an attitude is but proof of the 
fact that the sense of justice of the average man revolts against the rule.” 

25 Compare Slater v. Mexican National Ry. Co. 194 U.S. 120 (1904), a de- 
cision by Justice Holmes holding it improper to permit an American jury to 
commute to a lump sum the periodic payments for support to survivors in a 
death action under a Mexican procedure analogous to alimony. To do so, he said, 
“would be to leave the whole matter a mere guess.” 
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and rich possibilities of negligence,”® the legal view is that the award 


should be constant throughout the series. The jury’s view is that these 
may be significantly different cases. 


In a case such as Fuentes v. Tucker,*" an echo of the problem may 
reach the appellate court. Here in a wrongful death action the defend- 
ant admitted liability and sought unsuccessfully to keep out of the trial 
the facts as to liability. On appeal the admission of this evidence was 
challenged as error. The majority of the California court speaking 
through Justice Gibson held that such evidence, except as it might bear 
on damages, was irrelevant and its admission error, but affirmed the 
judgment for the plaintiff since there was no evidence that the award 
itself was excessive. In a concurring opinion Justice Carter with his 
usual vigor disagreed that it was error at all and went close to the heart 
of the matter. His statement is worth somewhat lengthy quotation: 


The effect of the majority holding in this case is to deny 
to an injured person the benefit of presenting to the trier of 
fact the entire factual situation surrounding the accident out 
of which the injury arose. It cannot be denied that either a 
jury or a trial judge is more disposed to award a substantial 
amount of damages in a case where the defendant is shown to 
have been guilty of gross negligence and his conduct was such 
as to indicate a reckless disregard for the safety of others, than 
where the negligence amounted to only an error in judgment. 
The present holding will make it possible for a defendant who 
has been guilty of the most heinous kind of reckless and wanton 
conduct, including intoxication, to conceal from the trier of 
fact the extent of his culpability, and thereby gain any ad- 
vantage which might flow from the absence of such disclosure. 
Theoretically and technically, and judged by academic stand- 
ards, this practice may be justified, but when gauged by actual 
experience in the administration of justice it favors the worst 
offenders by permitting them to escape from a larger award of 
damages which the trier of fact might feel justified in awarding 
if the entire picture were presented. This does not mean that 
a person injured ‘as a result of the negligence of another 
should receive more damages because his tortfeasor was grossly 
and wantonly negligent than another with like injuries whose 
tortfeasor was only slightly negligent. But it simply recognizes 
the human tendency to weigh liability against culpability. Since 
the law must be administered by human beings, the effect of 
this tendency must be considered as incidental to its administra- 
tion. To argue to the contrary requires a denial of the obvious. 


Therefore, if I were disposed to hold, contrary to the 








26 One of the strengths of the experimental jury procedure is that it provides 
a technique for doing this. 


27 31 Cal.2d 1, 187 P.2d 752 (1947). 
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weight of authority and the long settled rule in this state, that 

it was error for the trial court to permit plaintiff to prove the 

facts relating to defendant’s negligence, I would be required 

to hold that such error was prejudicial and compelled a reversal 

of the judgment. This conclusion would be required because 

of the probability that the damage award was increased as the 

result of the evidence erroneously admitted. If it cannot be 

said that the effect of such evidence was to increase the award 

of damages in this case, it likewise cannot be said that such 

evidence would have the effect of increasing the award of 

damages in any case. It must necessarily follow that the ad- 
mission of such evidence could not be prejudicial in any case, 

and to hold its admission erroneous is as idle as fighting a 

windmill. 

Who has the better of the debate? Is the plaintiff entitled to the 
full measure of jury justice or is he entitled, when control is feasible, 
only to what the formal rule allows? I think Justice Carter is right 
about the fact of jury behavior in such matters. And the argument for 
his policy conclusion is that since the plaintiff has of necessity this jury 
bonus in the majority of cases it is discriminatory to deprive him of it 
only in the occasional case. In any event once more we have the familiar 
problem. The rule is clear that punitive damages are not allowable in 
the ordinary negligence case and I would suppose that Justice Carter 
would agree that it is error to instruct a jury that they may be given. 
Yet we are not so sure how we feel about the rule, and once again may 
be willing to have the jury modify the rule sub rosa. 


The point is at least as interesting when the shoe is on the other 
foot. Presumably a plaintiff with sound damages and doubtful liability 
might attempt to stipulate damages and seek to contest only liability to 
prevent the jury from discounting damages. In all likelihood this is the 
far more frequent problem for the jury; and our evidence in a variety 
of ways suggests that the jury does discount. At times the discount may 
reach the appellate court when it is the product of a compromise between 
jurors favoring no liability and jurors favoring liability with substantial 
damages. Occasionally the damages may be clear enough to make it 
evident that the verdict must have been reached by compromise. The 
court may then find the verdict bad either because inadequate or because 
the result of so naked a compromise. But it is our impression that in 
many cases the discount results from something more subtle and im- 
possible to detect in the verdict. The jurors individually and within their 
own minds may simply fuse the liability and damage issues sufficiently 
to shade their estimate of the damages. 


And finally and frequently the point may arise not because the jury 
is so doubtful about defendant’s conduct but because it feels that some- 
one else was also at fault and that the defendant should not bear the 
entire burden. This is the source of its behavior when in the teeth of 
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the contributory negligence rule*® it nevertheless finds for the plaintiff 
but finds less, And this is the route by which it not infrequently reacts 
to the rules against imputing negligence. It does so not by a logic di- 
rectly challenging the rule but by discounting defendant’s burden be- 
cause he was not totally responsible. Thus the jury law may look a 
good deal different than the formal rule—and, it is important to note, 
not always in the direction of favoring the injured victim. 

We come then to a point of some general jurisprudential interest. 
To what extent could the law, if it would, recognize and legitimate the 
jury’s rule in these matters? Where contributory negligence is in issue 
the law can do so by adopting a comparative negligence formula. But 
it can hardly write a formula that would accommodate the other dis- 
tinctions the jury sees—the subtle gradations of moral fault in defend- 
ant’s conduct or the ambiguities in the basic evidence itself. And as to 
imputed negligence we may again have the jury reaching a tolerable 
compromise between the harsh old rule that barred the innocent plaintiff 
altogether and the modern rule that perhaps ignores too much the reality 
of the family as a unit in litigation.” 

What has been said already makes it evident that the jury also has 
a tendency to apportion fault and hence damages among tortfeasors— 
that in brief the old common law rule is as contrary to common sense as 
it has long been thought to be. Thus in one of our experimental jury 
sequences which involves two defendants, the jury has been known to 
ask if it could not award $5,000 against one defendant and $70,000 
against the other. Certain of the modern apportionment statutes would 
legitimate the jury’s sense of the equities. But in the absence of such 
legislation the jury can “apportion” only when the other tortfeasor is not 
party to the suit. 

What is so impressive about the jury’s equity often is that its view 
is in fact the law in another state or country or is at least a reform 
proposal that has articulate spokesmen in the literature. And where it is 
not, the reason is simply that the equity is too subtle to be codified. 

Many other examples of the jury’s polite war with the law could 
be offered. We touched on several in section I: the jury reaction to fees, 
interest, and taxes are obvious examples. Let me consider briefly a few 
others, The first is the jury response in the death action of a young 
child. Today when the labor value of a child is likely to be negligible 
and the costs of raising him considerable the harsh fact is that strict 
obedience to the legal rule means no damages. Yet the death of a young 
child must be the most serious of all personal injury damage. Once 
again we reconcile the formal rule with our conscience by relying on 





28 Our data suggest that the jury is not so simply hostile to contributory 
negligence as a defense as seems to be popularly supposed. 

29 But see the interesting case of Nichols v. Nashville Housing Authority, 
187 Tenn. 683, 216 S.W.2d 694 (1949), where in an action for the death of a 
child the negligence of the mother was imputed to the father so as to bar both. 
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the jury to not follow the rule fully. And the jury appears to use some 
discretion. It does not attempt the heroic task of paying the parents 
fully for their grief; it distinguishes clearly between killing the child 
and permanently disabling him. But it does honor the parents’ grief 
somewhat. And once again this is perhaps a quite tolerable solution of 
a difficult policy point on which we are understandably reluctant to 
legislate.®° 

The second example is the collateral benefits rule. It is widely 
recognized of course that this poses a problem to which there is no 
altogether satisfactory solution.** But what evidence we have suggests 
that the jury does not like the rule. Their plaintiff sympathy does not 
extend to compensating the plaintiff for a loss which some other source 
has already made good. And they recognize more instances of the issue 
than does the formal law. In another of our experimental cases the 
plaintiff is injured while driving as a passenger in her employer’s car. 
The suit is against the driver of the other car and there is little to suggest 
negligence on the employer’s part. Yet a frequent theme in the experi- 
mental jury deliberations is the likelihood that the employer will do 
something for the plaintiff if she cannot work as fully as before and 
that this “something” ought to be considered in estimating how much 
the defendant should pay. A similar notion appears in cases we have 
studied by post-trial interview where an elderly person with adult children 
has been injured. Here the jury looks in part to the children to supply 
support almost as though the plaintiff had accident insurance. And then 
there is the case of the attractive young widow whose damages were 
reduced because the jury found her attractive. Their view as disclosed in 
interview in brief was that a girl that attractive would have no trouble 
in remarrying and if she did not remarry it was pretty much her own 
fault and a failure to properly mitigate damages. 

The third example is closely related. It is the obverse situation 
where the plaintiff has a family to support. The law is clear that, death 
actions apart, the tort is to the plaintiff and not to his family but the jury 
is likely to keep the family very much in mind. It is our impression that 
where the facts as to liability and damages are ambiguous, damages are 
likely to vary in accordance with the number of dependents looking to 
the plaintiff for support. And this may suggest one source of the jury’s 
coolness toward contributory negligence as a total defense. They may 
often see it as imputing the plaintiff’s negligence to his family—a point 
which has been explicitly noticed by commentators where the plaintiff is 





30 See Hord v. National Homeopathic Hospital, 102 F. Supp. 792 (D.C.D.C. 
1952) affirming a verdict of $17,000 for the death of a three day old child; and 
see, Note, 22 Univ. Cut. L. Rev. 538 (1955). 

31 See the excellent discussion in James, Social Insurance and Tort Liability: 
The Problem of Alternative Remedies, 27 N.Y.U. L. Rev. 537 (1952) and in Note, 
63 Harv. L. Rev. 330 (1948). 
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killed and the question is whether his negligence bars the claim of his 
survivors.” 

I have not talked as yet about two other widely discussed examples: 
pain and suffering, and insurance. Briefly our impression is that the jury 
is less responsive to pain and suffering than popularly supposed. Its chief 
importance may well be in cases where the accident was real and serious 
but where the other damages do not somehow quite add up. Reverting 
again to data from the experimental jury, we have instances where the 
degree of permanent disability is very difficult to assess although the in- 
jury was genuinely painful. Here a juror sometimes argues for a given 
total by the twin position that either the disability may turn out to be 
serious in which case the sum is justified or if it does not then no in- 
justice is done in treating the sum as recognition of the pain and 
suffering. 

Consider for the moment the well known McNulty case** where 
the California Court affirmed a verdict of $100,000 on behalf of a 
double amputee who made a quick recovery and was restored to his 
former job, incurring special damages of only $3,000. The court justi- 
fied the verdict as an award for impairment of earning power since a 
man so handicapped might not fare so well in the future whatever his 
present position. Mr. Belli reads the case as an award “solely for pain 
and suffering.”** I would incline to guess with Professor Jaffe how- 
ever that this is an example of the jury reacting not to explicit pain and 
suffering but simply to so gross a violation of plaintiff’s bodily integrity. 
I appreciate the thrust of Professor Jaffe’s carefully and sensitively stated 
challenge to the premise of such decisions. And perhaps the award is 
excessive. But as long as we have a system of personal injury damage 
awards it would, I think, seriously disturb us to place the plaintiff’s 
damages at $3,000. And I will add the brave guess that had plaintiff’s 
objective losses been $50,000 he would not have recovered appreciably 
more, 

Finally turning again to Professor Jaffe’s heroic thesis that it is un- 
sound to recognize pain and suffering as a head of damages, I would 
suggest that an explicit change of the law to deny such damages might 
not affect jury verdicts very much. The situation might well turn out 
as it has with the death of the young child. It is not likely to matter too 
much in the normal case where there are serious other damages; and in 
the special case like McNulty we are not likely to have the courage to say 
the jury would be wrong in blinking at the rule. 

Finally a word about the jury and insurance, Of all the points of 
“jury law” this has long been the most widely recognized. There is 
familiar law on the propriety of insurance questions on voir dire and on 





82 Nourse, Is Contributory Negligence of Deceased a Defense in a Wrongful 
Death Action? 42 Ca.ir. L. Rev. 310 (1954). 


33McNulty v. Southern Pacific Co., 96 Cal. App. 2d 841, 216 P.2d 543 (1950). 
34 Berti, THE More ADEQUATE AWARD 24 (1952). 
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admissibility of evidence of insurance for limited purposes during trial. 
In states like Texas and Tennessee there are even precedents that the 
mention of insurance in jury deliberations may impeach a verdict.*® 
Certainly the prevalence of insurance has affected the thinking of every- 
one about tort and the project will report in some detail about its impact 
on the jury. Thus there is evidence suggesting that the lawyer strategy 
on voir dire does not work; most of the jury do not understand the point 
of the insurance questions, But they think there is insurance anyway. 
There are interesting suggestions that some jurors, echoing as it were 
Professor Ehrenzweig,®* see a kind of negligence in the failure to insure. 
There is evidence that the silent instruction on insurance leaves the jury 
in the dark as to the propriety of considering it. There is the appearance 
from time to time of the juror who is explicitly concerned with the 
level of insurance premiums. 

But the points I should like to underscore here are three. First that 
liability insurance, at least in auto cases and for the business enterprise 
defendant, is now so frequent that its impact on the jury is probably 
reduced. Second that it may have a somewhat different relevance for 
jury thinking on damages than for their thinking about liability. There 
is the arresting suggestion in some of our data that the effect of in- 
surance may be not so much to inflate damages as it is to persuade the 
jury that the full loss be placed on the defendant. That is, doubts as to 
insurance are likely to cause the jury to award less than what it regards 
as the adequate award, out of regard to the burden it places on the 
defendant. And finally there is the underlying premise which an oc- 
casional juror puts into words. Insurance and ability to pay are relevant 
only in the case of real doubt. There is no simple jury rule that the 
insured defendant cannot win. Rather it is that where there is doubt 
and consequently the risk of injustice and error in deciding the case 
either way, it is better to risk error against the insurance fund than 
against the injured plaintiff. The result therefore is a subtle shift of the 
burden of proof, particularly on damage issues, to the insurance fund. 

This last observation invites a strong note of caution as to what has 
been said in this section. I have been reporting primarily on what the 
jury talks** about when confronted with the various damage issues. For 
several reasons such data although relevant must not be taken too literally 
as prediction of jury decision. On many points we have at most sug- 





35 Marshall v. North Branch Transfer Co., 166 Tenn. 96, 59 S.W.2d 520 
(1933); Green, Blindfolding the Jury, 33 Tex. L. Rev. 157 (1954); Gay, “Blind- 
folding” the Jury: Another View, 34 Tex. L. Rev. 368 (1956); Green, A Rebuttal, 
34 Tex. L. Rev. 382 (1956). 

36Ehrenzweig, Assurance Oblige, 15 Law & Contemp. Pros. 445 (1950). 

87 A caution is again in order. Our evidence as to how the jury actually 
sounds in the deliberation comes primarily from the experimental jury work and 
to a lesser degree from post trial interviews. We would emphasize once again 
that it is only an approximation of the way the jury actually talks and behaves. 
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gestive anecdotes, not systematic data. Again what has been reported is 
almost always the reactions of some individual jurors, not the consensus 
of the jury as a whole and it is the jury as a whole that makes the deci- 
sion, The give and take of the deliberation process and the require- 
ment of a group decision operates to limit greatly extreme tendencies to 
do equity as one or two jurors may see it. The jury is likely to be more 
conventional and in accord with the law than is the individual juror. 
As we shall note more fully in the next section, jury discussion is highly 
fluid, arguments are frequently rationalizations or rhetoric or face saving 
gestures making possible changes in position and there may be a wide 
gulf between the way the jury talks and how it finally decides. The 
quest especially in damages is, as we have said, for the felt appropriate 
sum. An argument about pain and suffering or children to support or 
fees or insurance may supply a useful defense of a position. But if that 
argument is made unavailable, another is likely to take its place and the 
damage sum remain unchanged. And to return to the moral of the 
insurance example, the jury’s special equities are likely to come into play 
only where there is a gap of ambiguity in the facts, where that is the 
controversy is close to indeterminate. Then the jury may utilize the free- 
dom created by the doubt to add some equities the law ignores. 


III 


Our third general point is to look at the damage issue somewhat 
less from the viewpoint of the lawyer and more as the student of be- 
havior would see it. The jury project has been a collaborative effort by 
lawyers and social scientists and here we pick up their emphasis. The 
difference is chiefly one of emphasis however since their points will have 
their legal counterpart. 

The first general point is what we might call the variance in jury 
verdicts. The experimental jury technique has made an important con- 
tribution here by making it possible to try the same case several times 
and compare the results, This is an opportunity the legal system can 
very rarely provide and even when it does it is always a somewhat dif- 
ferent case on retrial, ‘The key point then is that if we run say ten trials 
of the same personal injury damage case we are very likely to get ten 
different results. And the experimental jury results provide therefore 
direct experience with the range of possible verdicts in a given case and 
also some sense of their relative probability.** This underscores the 
familiar point that jury law is unstable and uncertain, and more im- 
portant it provides the proper intellectual model for thinking about jury 
decision making. A jury verdict is simply one of a series of possible 





38 It is probable that the experimental jury tends to exaggerate the variances 
somewhat for two reasons. First, our experimental cases may be more ambiguous 
on their facts than many actual jury cases; second, our experimental juries, 
although drawn from actual jury pools, have not been subjected to voir dire and 
include therefore relatively more jurors with extreme views. 
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verdicts for the single case.*® And this in turn means that at most we 
should talk of averages when we talk about jury tendencies. The first 
point then is simply that this is the way it really is and that this variance 
is somewhat concealed from our normal view of the jury by the fact 
that we try the case only once. 

But from a slightly different standpoint this averaging process is 
quite familiar to the trial lawyer. It makes explicit what he must in part 
be considering when he evaluates a case for settlement.“ If he says a 
case is worth $20,000 he means not that a jury will invariably give 
$20,000 and, if he is very thoughtful about it, not that any jury will 
give $20,000. He means rather that the average of a series of verdicts 
in this case will be around $20,000 and that therefore he runs the 
smallest risk of error in settling as against trial if he sticks to his 
$20,000 figure. Our first experimental case supplied a vivid example of 
this, We had taken our script from an actual case which was settled 
just before verdict for $42,000. We ran ten experimental trials of the 
case; the verdicts ranged from $17,500 to $60,000 with only one 
$42,000 verdict and only one $40,000 verdict. Yet the average for the 
ten cases was $41,000.*? 

The settlement process in personal injury cases is an integral part 
of the total decision making institution; the vast majority of cases are 
disposed of by the settlement mechanism; and jury law controls not only 
the small minority of cases finally tried to verdict but those settled as 
well since the yardstick for settlement is the expectation of jury decision. 
And in weighing such expectations the bar more or less explicitly recog- 
nizes that they are dealing with the average verdict in the individual case. 

The source of this variability in verdict is two-fold. It results from 
the ambiguity of the facts and the law, which makes for difference in 
viewpoint, and from the enormously wide public from which the jury is 
recruited, which makes it likely that those different viewpoints will be 
differentially represented on different juries. In brief, particularly on 
issues of personal injury damage, the jury system puts to the public 
precisely the kind of question on which differences in background, tem- 
perament and experience are likely to produce differences in opinion. Or 
to put this another way, it is still regarded as a somewhat refreshing point 
to observe that changes in the personnel of the United States Supreme 
Court may have something to do with changes in its decisions, But with 





39 The project has less direct evidence on the variance of bench trial de- 
cisions, but it would appear that the model is equally correct for the individual 
judicial decision. 

49 Variance also provides the key rationale for the doctrine of res judicata; 
see Currie, Mutuality of Collateral Estoppel, 9 Stan. L. Rev. 281 (1957). 

41 This raises the amusing point that a lawyer who refuses to settle say, 
for $20,000 and is hit by a $40,000 verdict may in fact have been more right than 
his opponent. It may however be small comfort to him, or to his client, to realize 
that had the case been tried over and over to eternity the average of all verdicts 
would approximate $20,000. 
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the jury we take for granted that personnel as well as rule and tradition 
make a difference. 

From the viewpoint of the social scientist the jury offers a rich 
possibility for exploring further the correlations between background and 
opinion, a topic of wide general interest to him. We have talked thus 
far of the jury’s sense of equity as though it were a single uniform 
sentiment interestingly different from the legal norm. But the truth of 
course is that so heterogeneous a population as the American jury has a 
great variety of sentiments on any given issue. And it is therefore perti- 
nent to see what can be learned about what kinds of people have what 
kinds of views. Roughly we can break our inquiry into two stages. 
First, what kind of background and experience will dispose the individual 
juror to a given view at the end of the trial and before the deliberation 
begins; and second what kind of jurors will be influential in the de- 
liberation process where the view must weigh if it is ever to matter to 
the result. 

This is not the place to detail the results of our inquiry. But this 
much might be emphasized. First, we find repeated correlations between 
some background factors such as ethnicity and the jury’s viewpoint on 
damages in the particular case. Second, as with the social sciences in 
general at this stage of their development,** the factors which correlate 
best are the demographic variables like ethnicity, occupation, income, etc. 
But these are relatively crude indices and do not contain on their face 
the explanation for the correlation. Our quest for deeper factors such 
as personality traits or basic sentiments which would both explain more 
and correlate more tightly has been only modestly successful. Third, 
we are again speaking only of averages; there is great variation within 
any general category of individuals, Thus on the average, business men 
of Scandinavian origin tend to be conservative on damages, but this or 
that individual Scandinavian business man might be enthusiastically pro- 
plaintiff. Fourth, some juror types who are most strongly pro-plaintiff 
or pro-defendant are most easily influenced to change their views in the 
deliberation process. ,But again the tracing of juror influence in the 
deliberation is a subtle and difficult matter. Fifth, we have made a special 
study of the regional variations in awards which permits us to make a 
fair map of the award “temperature” in the United States, But once 
again the explanation as to why different regions differ so much is hard 
to come by. 

It should be abundantly clear by now that what we talk of as 
correlations between demographic variables and juror pre-deliberation 
bias is altogether familiar to the trial bar however alien the vocabulary. 
The institution of voir dire examination is the lawyer’s version of the 





42 See STOUFFER, COMMUNISM, CONFORMITY AND CiviL Liperties (1955); Blum 
and Kalven, The Art of Opinion Research: A Lawyer’s Appraisal of an Emerging 
Science, 24 U. Cut. L. Rev. 1 (1956). 
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same point. In his exercise of peremptory challenges he is practicing the 
art of the social scientist. One phase of our study is therefore concerned 
with finding out what rules and hunches the lawyer plays in actual prac- 
tice and how closely these check out with our own results. Suffice it here 
to note that the lawyer has observed well and it is somewhat a matter 
for mutual congratulation that our results are so close to his; similarly 
our study of regional variation has its obvious counterpart in the migra- 
tory tort suit and here again the bar and we are largely in agreement. 


Men differ as jurors not only because of the differences in their 
backgrounds but also because of the differences in their experience. One 
of the most interesting chapters of the jury study concerns the juror’s 
use of extra-record information in the deliberation. Whatever the law’s 
interest in keeping the trial record aseptic, it cannot in fact prevent the 
juror from augmenting it out of his own experience. Thus the record is 
enlarged in the jury room by juror testimony. And the documenting and 
inventorying of this addition to the record is a fascinating business in- 
deed. One recurring instance of this has special relevance for the dam- 
age issue. It concerns the juror’s reactions to medical testimony and to 
illness in general. It may be as simple as the juror’s identification with 
the injured plaintiff where he himself or a close friend or relative has 
experienced a comparable injury. The bar has recognized this in its 
aphorism that the risk of having the aged and infirm on the jury is that 
the defendant will have to pay for their ills as well as those of the 
plaintiff. It may take the form of grave suspicion of ills less obvious 
than the broken leg, on the general view that no one feels altogether 
healthy anyway, or more concretely as in the case of a railroad man 
plaintiff where several jurors knew railroad men intimately that no real 
railroad man would complain about such minor ills. Or the very vague- 
ness of the ailment may turn in the jury’s eyes into a guarantee of 
authenticity as in the case of a back ailment where all the medical testi- 
mony tended to show that the doctors could find nothing organically 
wrong. In one such case which we studied through post-trial interview 
a juror indicated that his mother had complained of such an ailment for 
thirty years, that no doctor had been able to find anything wrong, and 
that he was certain his mother was not a hypochondriac. The jury faced 
with the delicate choice of believing the plaintiff of charging the juror’s 
mother as a hypochondriac sided in the end with the plaintiff. 


There remains then the pooling of individual juror views in the 
deliberation process to yield the group verdict. Here again the jury in- 
volves an important area of research in contemporary social science—the 
study of small group behavior. And here the blending of the lawyer’s 
perspective with its emphasis on the logic of argument with the social 
scientist’s perspective with its emphasis on the social process of the group 
has proved a considerable but a rewarding job. The lawyer is likely to 
view the deliberation as simply a formal debate; the social scientist is 
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likely to view it as group problem solving where everything but the 
content of the problem is of interest. 

The dynamics of group behavior in the jury room is too complex 
a story to attempt here. The great point is that a jury verdict is a group 
product; that the jury is not simply an atomistic electorate, but must 
work to a solution which is at least tolerable to all twelve. One result 
is that the filtering of individual eccentricity through the group process 
furnishes a major safeguard in the jury system. It is not merely that 
twelve heads may be better than one but that a verdict hammered out 
as a group product is likely to have important strengths. 

We have anticipated in the prior discussion several of the most im- 
portant points about the jury’s behavior when it turns to the damage issue 
as a group. The cardinal point is that the quest is more for the appro- 
priate sum than for the summation of the specific components. The 
impression, as already noted, is one of considerable fluidity in argument— 
the sum is more important than the arguments advanced on its behalf. 
If this argument is disallowed, another will take its place. And one im- 
portant reason the jury can reach agreement is that it does not try for 
agreement on all the subordinate premises. Juror A may rate pain and 
suffering more important than Juror B, and Juror B may take disability 
as more substantial than Juror A. They will air these differences, to be 
sure, in the deliberation but they will not insist on their resolution so 
long as by whatever route they can agree on the overall sum. 

One illustration of this will have to suffice. We touched earlier on 
their view as to lawyer’s fees as damages. Do they actually award fees? 
The answer is not simple. They frequently discuss them in the deliber- 
ation; they see no impropriety in so doing. They are frequently well in- 
formed, although not always, about the level of contingent fees today. 
Does this then mean that awards are higher by the amount of the fee? 
We seriously doubt it.“* First we virtually never have a jury which after 
agreeing on the proper damage figure then decides on the fee as a group 
and adds it. We have some property damage cases where the damage is 

48To balance the impressions here I should report a jury anecdote I recently 
heard from a lawyer. The particular jury is said to have begun its deliberation 
by deciding first on the lawyer’s fee and then multiplying it by three to get the 
damages. 

Occasionally an appellate judge will himself be explicit about lawyers’ 
fees when he is appraising whether a verdict is excessive or not. In Renuert 
Lumber Yard, Inc. v. Levine, 49 So. 2d 97 (Fla. 1950) where the court entered a 
remittitur of $15,000 on a verdict of $75,000, Judge Hobson dissenting, said in part: 
“Moreover, although there is no legal basis for the inclusion of an attorney’s fee 
in the judgment it is a matter of common knowledge that in personal injury actions 
lawyers do not customarily perform services for the plaintiff gratuitously. As a 
practical proposition it is indeed probable that after paying for the services of his 
attorney appellee would have little, if any, of the $30,000 left. . . . Such circum- 
stances cannot be ignored by the writer in performing his part of this appellate 
court’s duty to determine whether the judgment is so grossly excessive as to shock 
the judicial conscience.” 
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more objectively set and in these the jury does not consider the fee. 
And we have a variety of suggestions that the fee point is used simply as 
a device in argument to facilitate agreement. Perhaps the most vivid 
illustration occurs in an experimental jury deliberation where a majority 
of jurors finally reach agreement on a sum which does not reflect fees. 
In an effort to persuade one of the hold-out low award jurors the 
point is made for the first time. The hold-out agrees he has overlooked 
fees and raises his figure accordingly. An over-logical member of the 
majority then asks about the majority adding fees to their award and is 
quickly and decisively rebuffed. 

The miracle of the jury is that it is somehow able to reach agree- 
ment despite the divergent views with which it enters the deliberation. 
This is the result of many pressures including a great reluctance to fail 
to do their job and have the jury hang. In part it is the result of a decent 
respect for the opinions of others on matters where certainty is hard to 
come by. In part it is the result of a subtle shift in their own perception 
of the facts as the deliberation continues. We find with high frequency 
that a genuine consensus has been reached at the end with the jurors 
now preferring the jury verdict to their original position. And finally 
in part it is the result of negotiated compromise when argument can go 
no further. 

We come then to the quotient verdict. Is the damage award simply 
the quotient of the twelve individual answers? Here again the answer 
is complicated. The final awards will not infrequently come close to 
the original pre-deliberation averages for the group. But this will often 
be the result even though a quotient is never taken, There is a natural 
tendency for the extremes to come toward the middle as the range of 
positions is disclosed. The jury often takes a quotient early as a guide 
but then goes on with its deliberation. And in the cases where the 
quotient is the final answer the compromise usually comes late after a 
serious effort to bridge difficulties by other means. The merit of a 
compromise verdict is thus difficult to assess without knowing the full 
context of the deliberation. 

In general we have concealed from ourselves the difficult position in 
which the formal law may place the jury. Surely there is nothing about 
the damage issue in many personal injury cases which makes it likely that 
twelve men acting seriously and in good faith can reach full agreement 
on it. What do we then want the jury to do? There are only two 
alternatives left: negotiated compromise or a hung jury. The practical 
jury almost always prefers the former with the interesting result that the 
function of the jury in the end may be not to adjudicate the case, but, 
as it were, to settle it vicariously. 

In any event, the nature of the damage question permits the jury 
to behave differently than do the yes/no issues of guilt and liability. It 
permits the small adjustment, the slight shift, and if necessary, the full 
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compromise which makes the verdict possible. The damage verdict there- 
fore is especially likely to reflect the composite view of the jury as a 
group and not to be the product of the single strong juror or the strong 
faction. Perhaps the legal system should seek some way to avoid having 
questions of such flexibility and indeterminacy arise, but so long as it 
continues to furnish them the jury would seem to provide a remarkably 
congenial mechanism for their official resolution. 


IV 


We have left to a brief postscript the consideration of the parallel 
performance in comparable cases of the judge. Logically perhaps, this is 
the first question to ask about the jury—how differently do judge and 
jury decide the same case. We are by no means clear on how much 
like the judge and how different from him we wish the jury to be. If 
it is too much like the judge, the jury may lose all claim to a distinctive 
function. If it is too little like him we are disturbed by how easily jury 
equity elides into jury anarchy. 

The question is specially pertinent for the personal injury case where 
the jury is so widely thought, as jury waiver ratios indicate, to favor the 
plaintiff. A major segment of the jury project is devoted to a survey in 
which trial judges have reported on a case by case basis how they would 
have decided on bench trial actual cases tried before them with a jury.** 
Once again the results indicate considerably more complexity than the 
popular view supposes. I shall not report the data here except to note two 
points. First, the difference is not monolithic. While jury awards on 
the average are higher than judge awards, there are a surprising pro- 
portion of cases in which the judge would have given more than the 
jury in fact did. Second, the detailed profile of judge-jury differences 
obtained from the survey gives us another perspective on the jury’s sense 
of equity and the law’s success in controlling it. 





The judge and jury are two remarkably different institutions for 
reaching the same objective—fair impersonal adjudication of contro- 
versies, The judge represents tradition, discipline, professional competence 
and repeated experience with the matter. This is undoubtedly a good 
formula. But the endless fascination of the jury is to see whether 
something quite different—the layman amateur drawn from a wide 
public, disciplined only by the trial process and by the obligation to reach 
a group verdict—can somehow work as well or perhaps better. And in 
any event in its persistent struggle to dispose of the difficult issues our 
legal system gives it—among which measuring personal injury damages 
occupies a prominent place—the jury throws much light on the ultimate 
issues of justice involved. 





44 The survey is based on a nationwide sample of some 700 trial judges and 
includes some 5000 actual jury trials. Roughly 1400 of these are personal injury 
cases. The results will be reported out in detail in the publications of the Project. 











THE ROLE OF PROFITS IN PERSONAL INJURY ACTIONS 
L. Orin SLAGLe* 


INTRODUCTION 


The question of the role of profits in personal injury litigation 
has caused considerable consternation in the courts. The following 
quotation from Lo Schiavo v. Northern Ohio Traction & Light Co.,* 
presents a statement of the status of the problem which would be equally 
apropos in most jurisdictions: 

The able and diligent efforts of counsel have pointed out 

the confusion which exists among the authorities upon these 

questions and the necessity for a rule . . . to govern the trial 

of cases similar to the instant case. It is indeed startling to 

discover that after the lapse of one hundred and twenty years 

from the time of the organization of this state not a single 

case has been reported by this court which will throw any light 

upon the legal question involved. It may be strongly suspected 

either that many similar cases have been decided without report 

or that motions to certify have been overruled. It is even more 

startling to observe that in many jurisdictions which have dealt 

with the question, the rules attempted to be announced have 
only resulted in causing even greater confusion. Text writers 
have never seriously attempted to evolve a uniform rule from 

the authorities, but haye contented themselves with digesting 

the contradictory cases, and have many times used language 

showing a failure to grasp the principles involved.” 

If the court had provided an answer equal to the need they expressed, 
this article could serve no better purpose than to present that opinion; 
however, the result of the decision has been “even greater confusion.”* 

When used in the article and by most of the courts, “profits” 
means the gain of an enterprise—income minus expenses.* “Earnings” 





*Instructor, Ohio State University College of Law; member of the Ohio Bar. 

1106 Ohio St. 61, 138 N.E. 372, 27 A.L.R. 424 (1922). 

21d. at 67, 68, 138 N.E. at 374. 

3 Hanna v. Stoll, 112 Ohio St. 344, 147 N.E. 339 (1925) ; Gibbons v. Baltimore 
& Ohio Railroad, 92 Ohio App. 87, 109 N.E.2d 366 (1952); Dowd-Feder Co. v. 
Truesdell, 17 Ohio L. Abs. 647 (1934) aff’d, 130 Ohio St. 530, 200 N.E. 647 (1936) ; 
Lund v. Kline, 24 Ohio L. Abs. 387 (1937), rev'd on other grounds, 133 Ohio St. 
317, 13 N.E.2d 575 (1938). 

4 “The excess of returns over expenditures in a given transaction or series of 
transactions.” WEBSTER, NEW INTERNATIONAL DicTIONARY (2d ed. 1938); “Profits 
represent the net gain made from the prosecution of some business after the pay- 
ment of all expenses incurred.” Goodhart v. Pennsylvania Ry., 177 Pa. 1, 35 Atl. 
191 (1896). “Profit is ordinarily understood to refer to acquisition beyond expendi- 
ture or excess of value received over cost.” Sutter Hospital of Sacramento v. 
Sacramento, 236 P.2d 186 (Cal. App. 1951), aff'd, 39 Cal. 233, 244 P.2d 390 (1952). 
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means personal earnings—the fruit of one’s labor.® For the economist 
these would be totally inadequate definitions. They are acceptable for 
these purposes since they convey the impression that profits are not 
necessarily a measure of the pecuniary value of one’s labor. 

The problem of profits is not uniquely a problem of personal injury 
litigation, It may be raised in other actions—namely—tort actions where 
an instrumentality employed by the plaintiff for purposes of making a 
profit has been converted or destroyed by the defendant;® tort actions, 
or their statutory equivalents, where plaintiff’s business has been destroyed 
or injured by some anti-competitive action of the defendant;’ and in 
actions for breach of contract.® This article is addressed singularly to 
profits in personal injury litigation. 

As a question of damages, loss of profits has existed as an issue 
as long as the action for personal injury itself. The present importance 
is due in part to the increased number of personal injury actions brought 
about by the advent of the automobile accident era. 

The general theory of damages in personal injury litigation is one 
of compensation, The court attempts to put the plaintiff in the financial 
position he would have been were it not for the acts of the defendant. 
To accomplish this purpose, some of the major elements of damage 
to which the plaintiff is entitled are the reasonable value of medical 
expenditures,® pain and suffering,’® fright,’’ humiliation,” inconveni- 





5“ |, [F]ruit or reward of labor—the price of services performed”. Good- 
hart v. Pennsylvania Ry., supra note 4; Dempsey v. Scranton, 264 Pa. 495, 
107 Atl. 877 (1919). 

6 Straley v. Fisher, 176 Va. 163, 10 S.E.2d 551 (1940); Byers v. Shelton, 282 
S.W. 635 (Tex. Civ. App. 1926), 19 ForpHAM L. Rev. 223 (1950). 

7 Roseland v. Phister Mfg. Co., 125 F.2d 417 (2d Cir. 1942); Wawak & Co. 
v. Kaiser, 129 F.2d 66 (7th Cir. 1942); Package Closure Corporation v. Sealright 
Co., 141 F.2d 972, (2d Cir. 1944); American Can Co. v. LaGoda Canning Co., 
44 F.2d 763 (7th Cir. 1930) cert. denied 282 U.S. 899; John B. Stetson Co. v. 
Stephen L. Stetson Co., 58 F. Supp. 586 (S.D.N.Y. 1944) cert. denied 299 U.S. 605, 
64 Harv. L. Rev. 317 (1950). 

8 Collins v. LaVelle, 19 R.I. 45, 31 Atl. 434 (1895); Julian Petroleum Corpo- 
ration v. Courtney Petroleum Co., 22 F.2d 360 (9th Cir. 1927); Comment, Lost 
Profits as Contract Damages, 65 YALE L.J. 993 (1956). 

® Roland v. Murray, 239 S.W.2d 967 (Ky. 1951); Guerra v. Balestrieri 127 
Cal. App. 2d 511, 274 P.2d 443 (1954); Texas & N.O.R. Co. v. Barham, 204 
S.W.2d 205 (Tex. Civ. App. 1947); McCormick, HANDBOOK ON THE LAW OF 
Damaces §90 (1935). 

10 Harris v. Breezy Point Lodge, Inc., 238 Minn. 335, 56 N.W.2d 655 (1953); 
Parrott v. Hanson, 180 Ore. 620, 175 P.2d 169 (1946) ; Campbell v. Hall, 210 S.C. 
423, 435 S.E.2d 129 (1947); McCormick, HANDBOOK ON THE LAW OF DAMAGES §88 
(1935). 

11 Cote v. Litawa, 96 N.H. 174, 71 A.2d 792 (1950); Houston Electric Co. v. 
Dorsett, 145 Tex. 95, 194 S.W.2d 546 (1946). McCormick, HANDBOOK ON THE 
Law oF DAMaAGEs §88 (1935). 

12 Fick v. Perk Dog Food Co., 347 Ill. App. 293, 106 N.E.2d 742 (1952); 
Toller v. Cassinelli, 129 W.Va. 591, 41 S.E.2d 672 (1947); Mitchell v. Pla-Mar, 
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ence,'* and impairment of earning capacity. The courts divide impair- 
ment of earning capacity into loss of profits which refers to the past, 
and future impairment of earning capacity which refers to the future. 
This article rejects this distinction. The importance of any one of these 
elements will depend upon the particular facts of the injury. One of 
the few generalizations that can be drawn is that the amount of damage 
varies in direct proportion to the seriousness of the injury. This becomes 
tautological when it is observed that the seriousness of the injury must 
be defined with reference to the amount of damages suffered by the 
plaintiff. However, compensation for impairment of earning capacity 
differs from other elements of damages in that the amount of the 
award is not entirely dependent upon the seriousness of the injury. That 
is to say, if the owner and manager of an exclusive retail business and 
a janitor of that business were caused to suffer the same injury, all the 
elements of damages except impairment of earning capacity would be 
equal, This is not true of impairment of earning capacity because by 
hypothesis the earning capacity of one is greater than the other. Impair- 
ment of earning capacity then becomes a logical basis for the difference 
in the amounts of the verdicts for the janitor and the owner of the 
business. 
ProFitrs As AN ELEMENT OF DAMAGE 

Whether or not it was ever contended that future lost profits 
were an element of damage in personal injury cases cannot be deter- 
mined. It is suspected that at one time it must have been so argued since 
most courts preface consideration of profits with a comment similar to 
“profits are not an element’of damage.”*© One of the reasons that it 
is impossible to tell how seriously this was ever contended is that the 
evidence is also argued to be proof of impairment of earning capacity 
and the court usually bases its decision on this argument after it has 
commented that profits are not an element of damage. However, since 
the statement is so frequently repeated in the cases, perhaps an examina- 
tion of the reasons for the principle should be examined. 





Inc., 361 Mo. 946, 237 S.W.2d 189 (1951). McCormick, HANDBOOK ON THE LAW 
OF DamMAcgs §88 (1935). 

13 Meiroto v. Thompson, 356 Mo. 32, 201 S.W.2d 161 (1947). McCormick, 
HANDBOOK ON THE LAW OF DAMAGES §88 (1935). 

14 St. Louis, I.M.&S. Ry. v. Eichelman, 118 Ark. 36, 175 S.W. 388 (1915) ; 
Texas Electric Ry. v. Worthy, 250 S.W. 710 (Texas App. 1923); Silsby v. 
Michigan Car Co., 95 Mich. 204, 54 N.E. 761 (1893); Steitz v. Gifford, 280 N.Y. 
15, 19 N.E.2d 661 (1939); Goodhart v. Pennsylvania Ry. Co., supra note 4. 
McCormick, HANDBOOK ON THE LAw oF DAMAGES §§86, 87 (1935). 

15 Silsby v. Michigan Car Co., supra note 14; Muench v. Heinemann, 119 
Wis. 441, 96 N.W. 800 (1903); Goodhart v. Pennsylvania R., supra note 4; 
Osterode v. Almquist, 89 Cal. App. 2d 15, 200 P.2d 169 (1948); Ray v. United 
Electric Rys. Co., 53 R.I. 173, 159 Atl. 637 (1932); Mitchell v. Chicago R.I. & P. 
Ry., 138 Iowa 283, 114 N.W. 622 (1908); Lo Schiavo v. Northern Ohio Traction 
& Light Co., 106 Ohio St. 61, 138 N.E. 372 (1922). 
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By an element of damage it is meant that if profits were to be 
treated as such, they would be equivalent to reasonable medical expendi- 
tures, pain and suffering, etc. Thus, if the plaintiff could establish 
the loss and could proximately relate it as a result of the defendant’s 
action, he would be entitled to compensation in the exact amount that 
he proved the loss. Under this theory, the plaintiff would not have to 
show that the profits were the result of his physical or intellectual labors, 
but would only be required to prove that he would have had the sum 
incoming, and that because of the defendant’s act he did not receive it. 
Of course, the plaintiff would have to prove to the satisfaction of the 
particular court what the profits would have been. 

The courts decided that profits were not an element of damages 
because they reflect the return on the labor of others, the return on 
invested capital and the results of an active or inactive market.’® Since 
such constitutent elements of profits are most probably not subject to 
the exercise of the plaintiff’s influence, they will continue to exist or 
cease to exist independent of any act by the plaintiff or the defendant.’” 
Thus, if the plaintiff could not have controlled these items while he 
was able, his disability caused by the defendant’s act could not have 
caused the loss. The theory of damages prevalent in personal injury 
litigation does not require compensation for losses caused by other factors 
than the defendant’s neglect. 

The basic assumption by these courts remains as true today as it 
was the day it was formulated. The principle that profits are not an 
element of damage in personal injury litigation is valid not because it is a 
principle but because of the reason underlying it—namely—profits have 
constituent elements which could not be controlled by either the plain- 
tiff’s or the defendant’s action and therefore the loss is not the result 
of the defendant’s act. 


ProFits AS PRooF OF IMPAIRMENT OF EARNING CAPACITY 

The next group of cases which must be considered in a discussion 
of the role of profits in personal injury litigation are those which raise 
the issue of whether profits are every evidence of earning capacity. 
Unlike the decisions on the question of profits as an element of damage, 
these cases run the entire gamut. Some courts decide that profits are 
evidence of earning capacity,’* others say they are not,’® while others 





16 “Profits derived from the management of a business are generally not to 
be considered as earning. The reason is obvious. Such profits usually result, not 
solely from the physical or intellectual labor of the person owning and managing 
the business but from combined capital and labor, labor not only of the person 
injured, but of others as well.” Dempsey v. Scranton, supra note 5; Lo Schiavo 
v. Northern Ohio Traction & Light Co., supra note 15. 

17Burns v. Dunham, Corrigan & Hayden Co., 148 Cai. 208, 82 Pac. 959 
(1905); Chicago, R.I. & P. Ry. v. Scheinkoenig, 62 Kan. 57, 61 Pac. 414 (1900). 

18 Mahoney v. Boston Elevated Ry., 221 Mass. 116, 108 N.E. 1033 (1915) ; 

Dempsey v. Scranton, supra note 5; Baxter v. Philadelphia & R. Ry., 264 Pa. 467, 
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are indefinite as to their result.2? This array of views not only exists 
between the jurisdictions but also exists within a single jurisdiction.”" 


Decisions Holding Evidence of Profits Inadmissible 


One of the most frequent objections stated by the courts is that 
evidence of profits is too indefinite, too speculative and too conjectural.”* 
The division between lost profits and future impairment of earning 
capacity mentioned earlier has probably resulted from this objection. 
Some courts seem to believe that a plaintiff is better able to show what 
he could have made from the date of the injury to the time of the 
trial than he can show what he could have made from the time of the 
trial to some date in the future.** If this belief is true, then it must be 
so because a plaintiff can show the condition of the economic past while 
he cannot show the economic future. 

As has been stated, this article rejects th separation of lost profits 





107 Atl. 881 (1919); Mitchell v. Chicago R.I. & P. Ry. Co., supra note 15; Hart 
v. Village of New Haven, 130 Mich. 181, 89 N.W. 677 (1902); Kranold v. City 
of New York, 186 N.Y. 40, 78 N.E. 572 (1906); Offensend v. Atlantic Refining 
Co., 322 Pa. 399, 185 Atl. 745 (1936); Comstock v. Connecticut Ry. & Lighting Co., 
77 Conn. 65, 58 Atl. 465 (1904); Wallace v. Pennsyivania Ry., 195 Pa. 127, 45 
Atl. 685 (1900); Harmon v. Old Colony Ry., 168 Mass. 377, 47 N.E. 100 (1897) ; 
Sinclair v. Columbia Telephone Co., 195 S.W. 558 (Mo. App. 1917); Town of 
Elba v. Bullard, 152 Ala. 237, 44 So. 412 (1907) ; Chicago R.I. & P. Ry. v. Posten, 
59 Kan. 449, 53 Pac. 465 (1898); Collins v. Dodge, 37 Minn. 503, 35 N.W. 368 
(1887); Daull v. New Orleans Ry. & Light Co., 147 La. 1012, 86 So. 477 (1920) ; 
Atlanta v. Jolly, 146 S.E. 770 (Ga. App., 1929) ; Rosenthal v. Harker, 56 Utah 113, 
189 Pac. 666 (1920) ; Washenko y. C. Schmidt & Sons, Inc., 2 N.J. 269, 66 A.2d 159 
(1949); Ashcraft v. C.G. Hussey & Co., 359 Pa. 129, 58 A.2d 170 (1948); 1101 
Park Ave. Corporation v. Cornell, 133 Misc. 397, 232 N.Y.S. 663 (1929); Loesberg 
v. Fraad, 119 Misc. 447, 197 N.Y.S. 229 (1922). 

19 Ray v. United Electric Rys. Co., supra note 15; Lombardi v. California 
Street Cable Ry., 124 Cal. 311, 57 Pac. 66 (1899); Lo Schiavo v. Northern Ohio 
Traction & Light Co., supra note 15; Bierbach v. Goodyear Rubber Co., 54 Wis. 
208, 11 N.W. 514 (1882) ; Freedham v. Smith, 193 Minn. 569, 259 N.W. 80 (1935). 

20 Alpin v. Dean, 231 Ala. 320, 164 So. 737 (1935); City of Pueblo v. Griffin, 
10 Colo. 366, 15 Pac. 616 (1887); Ball v. T. J. Pardy Construction Co., 108 Conn. 
549, 143 Atl. 855 (1928); Spreen v. Erie R.R., 219 N.Y. 533, 114 N.E. 1049 (1916) ; 
Homan v. Franklin County, 40 Iowa 185, 57 N.W. 703 (1894). 

21Lo Schiavo v. Northern Ohio Traction & Light Co., supra note 15 com- 
pared to Lund v. Kline, 24 Ohio L. Abs. 387 (1937); Kranold v. City of New 
York, supra note 18 compared to Spreen v. Erie R. Co., supra note 20; Town of 
Elba v. Bullard, 152 Ala. 237, 44 So. 412 (1907) compared to Alabama City, 
G & A. Ry. v. Lee, 200 Ala. 550, 76 So. 908 (1917); Freedham v. Smith, supra 
note 19 compared to Collins v. Dodge, supra note 18. 

22 Kleinbin v. Foskin, 321 Mo. 887, 13 S.W.2d 648 (1928); Mahoney v. 
Boston Elevated Ry., 221 Mass. 116, 108 N.E. 1033 (1915); Lo Schiavo v. Northern 
Ohio Traction & Light Co., supra note 15; Weir v. Union Ry. of New York City, 
188 N.Y. 416, 81 N.E. 168 (1907); Normanden v. Kansas City, 206 S.W. 913 (Mo. 
App. 1918). 

23 Sluder v. St. Lovis Transit Co., 189 Mo. 107, 88 S.W. 648 (1905); 
McCorMick, HANDBOOK ON THE LAW OF DAMAGES §87 (1935). 
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and future impairment of earning capacity. There is a single term that 
fits both of these elements and that term is impairment of earning 
capacity. It is most illogical to say that evidence of profits may be intro- 
duced to show what damage the plaintiff has suffered at the time of 
the trial but that the same evidence cannot be projected into the future 
to show what damage he will suffer in the future, if any. In those 
cases reviewed where evidence of profits was admitted to show lost 
profits, not a single case stated that the plaintiff was required to show 
that the economic conditions had remained the same from the date of 
the injury to the time of the trial. Apparently, the courts are not con- 
cerned with the probabilities that such an economic change has occurred. 
Why then are they concerned about the probabilities of the change in 
the future? The fact that the plaintiff is able to show his past suffering 
with more definitness than he can show his future suffering has not 
caused the courts to refuse all evidence of future suffering. The 
evidence is admitted and its weight is determined by the jury. What 
makes the jury more expert at determining future suffering than future 
economic conditions is not disclosed by these cases. The distinction 
between lost profits and future impairment of earning capacity cannot 
he substantiated on the basis that the evidence of profits is more certain 
in the former case than in the latter case. 

As regards evidence of profits for purposes of proving impairment 
of earning capacity, it must be admitted that there is an uncertainty 
about projecting the evidence of past profits into the future. Despite 
this admission, the question that remains is: Is that uncertainty so great 
that the plaintiff will not be allowed to introduce the only evidence 
that he may have of his earning capacity? 

Although some courts continue to reject evidence of profits because 
of its speculativeness,”* many courts have abandoned this position.” It is 
necessary for the plaintiff to prove his case, and if he does not offer 
any more evidence in a case today than he could have at the turn of 





24 See note 22 supra. 

25 “Certainly a recovery of damages of this nature contains no greater ele- 
ments of uncertainty than are inherent in many personal injury cases, as for 
instance when recovery is permitted a parent for the decreased earning capacity 
during his minority of a child of 3% years.” Jackiewicz v. United Illuminating 
Co., 106 Conn. 310, 312, 138 Atl. 151 (1927). “Mere difficulty in the assessment of 
damages is not a sufficient reason for refusing them where the right to them has 
been established.” Bridgeport v. Aetna Indemnity Co., 91 Conn. 197, 205, 99 Atl. 
566 (1916). “It is error to submit to a jury the loss of earning power as an 
element of damage in the absence of proof upon the subject. But such proof need 
not be clear and indubitable to entitle it to go to the jury.” Simpson v. Penn- 
sylvania R.R., 210 Pa. 101, 59 Atl. 693 (1904). “We cannot agree with the de- 
fendant that the damages were speculative because the pecuniary loss sustained 
could not be proved with mathematical precision. Of necessity these damages must 
be an approximation and where, as here, they are proved with reasonable certainty, 
the precise amount of damages must be left to the jury.” Ashcraft v. C.G. Hussey 
& Co., supra note 18. 
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this century, then it is not surprising to find the courts deciding that 
the evidence is too uncertain. There is much more reliable evidence 
today about the economic future than there has been in the past.” 
The plaintiff should present this evidence. Further, the recent trend of 
federal legislation is toward a more stable economy, and this fact should 
be made known to the court, especially if such legislation is directed 
to the protection of the plaintiff’s type of enterprise?” Any court prone 
to decide that profits are too uncertain should be presented with the 
question of what makes profits more indefinite than a wage or salary. 
Labor organizations have so substantially tied wages and salaries to 
profits that they are bound to be influenced by the same economic prin- 
ciples that will determine profits. Still, the uncertainty that plagues 
profits has never troubled the courts in a wage and salary case. 

A more liberal view has been adopted in Sherman Antitrust and 
breach of contract cases. In Package Closure Corporation v. Sealright 
Co.,?* the Second Circuit Court of Appeals stated: 

Where the tort itself is of such a nature as to preclude 

the ascertainment of the amount of damages with certainty, it 

would be a perversion of fundamental principles of justice to 

26 This statement should be expanded into an article itself. Today’s business- 
men are relying upon many sources of information for purposes of expanding their 
operation to meet future needs. The courts should not remain oblivious to this 
same material. For an excellent article seeking the use of this information in 
contract cases see Comment, Lost Profits as Contract Damages, 65 YALE L. J. 993 
(1956). 

27“From this deep faith have evolved three main purposes of our Federal 
Government. . . . Second, to help keep our economy vigorous and expanding, thus 
sustaining our international strength and assuring better jobs, better living, better 
opportunities for every citizen. .. .” The State of the Union message delivered 
on January 6, 1955, by President Eisenhower, 101 Conc. Rec. 94 (1955). “It is 
hereby declared to be the policy of the Congress and the purpose of this title to 
protect and increase farm income. ...” Agricultural Act of 1956, Public Law 540 
§102, 70 Strat. 188, 7 U.S.C.A. §§1801-1837, 1851-1860, 1881-1888. Although the 
Federal Government has not become a guarantor of a completely stablized 
economy, there are many governmental activities which are toward the prevention 
of extreme deviations. Today, as this article is being written, there are proposals 
to reduce taxes, increase government building projects, etc., all designed to prevent 
a threatened economic “recession.” These developments should remove part of 
the uncertainty which exists concerning the economic future. How successful this 
government activity will be remains to be seen, nevertheless this activity tends 
to increase the probabilities of a stabilized economy. As these probabilities in- 
crease, uncertainty decreases. 

28 141 F.2d 972 (2d Cir. 1944). “The fact that damages cannot be calculated 
with absolute exactness will not render them so uncertain as to preclude an 
assessment. If a reasonable basis of computation be afforded by the evidence, that 
is sufficient although only an approximate result be obtained.” Roseland v. Phister 
Mfg. Co., supra note 7. “Once evidence of damage has been established, plaintiff 
may recover even though the amount is not capable of definite mathematical as- 
certainment. In such cases the triers of the facts must fix the damages by reason- 
able estimate and approximation.” Wawak & Co. v. Kaiser, supra note 7. 
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deny all relief to the injured person, and thereby relieve the 
wrongdoer from making any amend for his acts. In such 
cases, while the damages may not be determined by mere 
speculation or guess, it will be enough if the evidence shows 
the extent of the damages as a matter of just and reasonable 
inferences, although the result be only approximate. The 
wrongdoer is not entitled to complain that they cannot be 
measured with the exactness and precision that would be pos- 
sible if the case which he alone is responsible for making, were 
otherwise. 

The profits that the plaintiff would have made cannot be deter- 
mined with definitness because the defendant so substantially incapaci- 
tated the plaintiff that the profits were in fact not made. 

In Julian Petroleum Corporation v. Courtney Petroleum Co.,”* the 
court observed, 

No doubt there are elements of uncertainty in this case, 
such as the fact of production, the amount of production, its 
duration, the value of oil, and perhaps in other respects, but 
the testimony was the best obtainable, and we think under the 
authorities its weight was for the jury. 

In the antitrust and breach of contract cases, lost profits are an 
element of damages rather than a mere measure of an element of 
damages. This difference, however, provides no basis for requiring more 
evidence in the personal injury cases than in the other cases. Also, in 
the antitrust and breach of contract cases the defendant is an intentional 
wrongdoer and therefore a “‘bad fellow,” while in the personal injury 
action the defendant is a negligent tortfeasor who is apparently thought 
of as more of a “good fellow.” Whether this distinction justifies the 
requirement of a different quantum of proof is a debatable question. 
In fact, whether the negligent driver should be considered a “good 
fellow” is equally open to question. 

There are a few courts that have solved the problem of admis- 
sibility of evidence of profits by closing their eyes to reality. In Spreen 
v. Erie R. Co.,® an action for wrongful death, the widow was asked 
how much she received from her husband, who, prior to his decease, 
owned and conducted an express business. She was permitted to testify, 
“All he made in the business—$35 per week.” This evidence was 
objected to on the ground that it was evidence of profits. The court 
decided that the rule against profits had not been violated since, “Not a 
single word was said about profits, in questioning the widow or in her 
response.” In Alabama City, G. & A. Ry. Co. v. Lee,*' the court 
duplicated the error of the Spreen case. In this case, the plaintiff owned 





29 22 F.2d 360 (9th Cir. 1927). 
39 219 N.Y. 533, 114 N.E. 1049 (1916). 
31 200 Ala. 550, 76 So. 908 (1917). 
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and operated a sawmill. During his testimony, he was asked, “Before 
you were injured, how much did you earn per month?” The plaintiff 
answered, “I have made in the sawmill business as high as $100 per 
month.” On appeal, the defendant maintained that this testimony re- 
ferred to profits and therefore should have been ruled inadmissible. 
However, the court assumed that the testimony referred to a wage or 
salary, else the defendant through his cross examination would have 
shown that the evidence was of profits. 

The approach taken by these courts is entirely indefensible. If 
profits are not admissible in evidence, and profits are defined as the 
gain of an enterprise, then the evidence was inadmissible in both of 
these cases. No useful end can be accomplished by condemning the use 
of the word “profits”. If the gain of an enterprise is not an element of 
damages then this is just as true whether the gain is called a “zylch” 
or a “profit.” 


Decisions Holding Evidence of Profits Admissible 


Those courts that decide profits are admissible in evidence do so on 
two theories: (1) that cases where profits are primarily comprised of 
the reward for plaintiff’s personal services they become an element of 
damage and the evidence is therefore admissible,?? and (2) that in such 
a case profits are evidence of earning capacity.** Although this disagree- 
ment as to theories of admissibility does exist, there is general agreement 
as to the cases in which the evidence is admissible. These cases are those 
where the profits predominately reflect the pecuniary value of the plain- 
tiff’s physical and intellectual labors.** In these cases the labor of others 
and the investment of capital must be inconsequential. 





32 Sinclair v. Columbia Telephone Co., 195 S.W. 588 (Mo. App. 1917); 
Steitz v. Gifford, 280 N.Y. 15, 19 N.E.2d 661 (1939). “Under the above proof, 
the jury would have been justified in finding and doubtless did find that plaintiff 
in addition to other damages suffered under the first count, suffered also a loss of 
profits to the extent of about $600 per month for a period of about six months.” 
Hollander v. Wilson Estate Co., 214 Cal. 582, 587, 7 P.2d 177, 179 (1932). 

33 “On the other hand, there are cases in which the allowances of proof of 
loss of profits of a business conducted with little or no capital is necessary on the 
ground that under the particular facts, such profits are entirely or almost entirely 
the direct result of the personal labor and endeavor of the owner, and sub- 
sequently, constitute the best standard of earning power.” Dempsey v. City of 
Scranton, 264 Pa. 495, 499, 107 Atl. 877, 879 (1919). Mitchell v. Chicago R.I. & 
P. Ry. Co., 138 Iowa 283, 114 N.W. 622 (1908); Hart v. Village of New Haven, 
130 Mich. 181, 89 N.W. 365 (1902); Kranold v. City of New York, 186 N.Y. 4, 
78 N.E. 572 (1906); Offensend v. Atlantic Refining Co. 322 Pa. 399, 185 Atl. 745 
(1936); Comstock v. Connecticut Ry. & Lighting Co., 77 Conn. 65, 58 Atl. 465 
(1904) ; Chicago, R.I. & P. Ry. Co. v. Posten, 59 Kan. 449, 53 Pac. 465 (1898); 
Stafford v. City of Oskaloosa, 64 Iowa 251, 20 N.W. 174 (1884); Atlanta v. Jolly, 
146 S.E. 770 (Ga. App. 1929). 

34 “Where the element of personal expertness is the essential and dominant 
factor and the capital invested is insignificant as compared with the earnings and 
merely incidental to the individual capacity which is the fundamental cause of 








188 OHIO STATE LAW JOURNAL [Vol. 19 


Perhaps the best illustration of a court which has encountered this 
difficulty because it seemingly did not recognize that there would be 
cases in which profits would approximate earning capacity is the Ohio 
Supreme Court. In Lo Schiavo v. Northern Ohio Traction and Light 
Co.,” the plaintiff owned and operated a trucking and fruit business. 
He employed three persons and had capital assets which included two 
trucks and one team of horses and a wagon. The plaintiff was permitted 
to testify as to the profits of his business. The Supreme Court in its 
opinion, reversing the lower court, observed: 

Since all authorities agree that loss of profits of a business 

is not a proper measure of damages in personal injury cases, 

the only sure way of correctly applying such a rule is to keep 

all evidence of profits from being in evidence.*® 

This case was followed by Hanna v. Stoll*" where the plaintiff was 
a general practitioner in medicine and surgery. In an action for personal 
injuries the plaintiff alleged that he suffered a loss of earning capacity 
and his pleading contained an averment “that at the time of his injury 
he was earning $8000 a year.” The court observed that the plaintiff 
“was lefthanded, and the evidence tended to show that a piece of glass 
embedded in the palm of his left hand had severed the tendon of the 
index finger, which would materially interfere with the practice of his 
profession, making it difficult if not impossible, to do certain things 
required of a general practitioner of medicine and surgery.” Upon 
request, the trial court had instructed the jury that they might consider 
“loss of earning power, if any, that the evidence by its greater weight 
shows he will with reasonable certainty sustain in the future as a direct 
result of his injuries affecting his power to earn money.” On appeal, 
the defendant contended “that in order to recover for loss of earning 
capacity it was absolutely essential to adduce evidence showing plaintiff’s 
earning capacity so that the difference between his earning capacity 
before and after the accident could be determined. . . .” 

The opinion quoted Thompson on Negligence as follows: 

Generally loss of earning power can only be considered 

as an element of. damages where there is not evidence from 

which the pecuniary extent of such loss may be estimated, and 

where plaintiff asks damages because of his diminished earning 
capacity, but gives no evidence of his capacity before or after 





the income, then the income stands on the same basis as wages or salary and 
may be shown.” Mahoney v. Boston Elevated Ry., 221 Mass. 116, 117, 108 N.E. 
1033, 1034 (1915); Weir v. Union Ry. Co. of New York City, 188 N.Y. 416, 
81 N.E. 68 (1907). 

35106 Ohio St. 61, 138 N.E. 372, 27 A.L.R. 424 (1922). 


36 Jd. at 74, 138 N.E. at 376. 
37 112 Ohio St. 344, 147 N.E. 339 (1925). 
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the accident the question of such damages should not be sub- 

mitted to the jury.*® 
The Court concluded its opinion with the following statement: 

The authorities referred to indicate that such rule is 
applied somewhat strictly in cases where a professional man is 
seeking to recover damages for loss of earning capacity. In 
this case, concededly, there was no evidence whatever which 
could furnish a basis for determination of the loss incurred by 
plaintiff by reason of the impairment of his earning capacity, 
which for the reasons above indicated must have been a very 
material factor in the determination of the verdict awarded 
him. The rule above cited is peculiarly applicable to this case, 
and we must conclude that it was prejudicial error to instruct 
the jury that it could award damages for impaired earning 
capacity in the absence of evidence upon which such finding 
could be based.*® 
These two decisions, Lo Schiavo and Hanna, leave counsel for an 

injured plaintiff in an almost impossible position. The Lo Schiavo case 
forecloses the introduction of profits into evidence, and the Hanna case 
requires such proof in the case of a professional person. How can the 
decreased earning capacity of a “general practitioner in medicine and 
surgery,” who has been caused to suffer a “severed tendon of the index 
finger,” be shown unless it is possible to introduce evidence of his de- 
creased income which admittedly is in the form of profits? 

The facts in the Lo Schiavo case warranted the conclusion that 
profits were not a measure of the plaintiff’s earning capacity. This 
is true because of the amount of labor of others and the capital invest- 
ment involved. However, the court went further than to decide that 
case. They attempted to solve all future cases by saying that profits 
were not a measure of earning capacity in any personal injury action. 
The Hanna case then presented the problem of what evidence is avail- 
able to a person whose earnings are in the form of profits, when the 
profits have as their primary constituent the pecuniary value of the 
plaintiff’s personal services. By its failure to see that profits were the 
best evidence of earning capacity, the Hanna decision relegated the 
plaintiff to a position where plaintiff would otherwise probably not be 
found. There is no labor market for a doctor who by the exercise of 
his preference desires to stay in private practice. Nor is there any better 
way of determining his earning capacity other than comparing his past 
earnings with what he is presently able to earn, because such a person 
himself has never submitted his earning capacity to any other measure- 
ment. How valid is it to say to a doctor who has been earning $8,000 





38 Jd. at 351, 147 N.E. at 342, quoting from 6 THOMPSON ON NEGLIGENCE, 
§7307. 
39 Jd. at 354, 147 N.E. at 342. 
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as a general practitioner that he must show his earning capacity through 
evidence of the amount that he could have earned as an industrial doctor 
or as a staff doctor in a hospital? If this reasoning has any basis, why 
should he not be allowed to show how much he could have earned as 
the private physician of the President of the United States? The obvious 
answer is that he is neither an industrial doctor, a staff doctor, nor 
the private physician of the President. He is a private practitioner, and 
the best evidence of his earning capacity as such may well be the profits 
that he earned while practicing. 

The final answer to this problem has not been given by the Ohio 
Supreme Court. The lower courts are apparently dissatisfied with the 
strict language employed by the Lo Schiavo opinion. In Lund v. Kline, 
the plaintiff was engaged in soliciting order for his tailoring concern. 
The tailoring was accomplished by employees of the plaintiff. The trial 
court permitted the plaintiff to testify that as a result of the injury 
his earning capacity was impaired by $2,000. The defendant argued 
that this was evidence of profits and therefore inadmissible, citing the 
Lo Schiavo and the Hanna cases in support of his argument. The opinion 
of the appellate court concluded as follows: 

We believe that due to the character of the plaintiff’s 
business, and the method in which he conducted it, that the 
evidence submitted to the jury was competent, and that there 
was no error in permitting it to go to the jury.** 


The appellate court does not deny that the testimony referred to 
profits, nor does the court indicate that the Lo Schiavo case permits 
exceptions to its sweeping rule, The “character of the plaintiff’s busi- 
ness” must refer to the fact that the profits of the business were 
primarily the result of plaintiff’s personal services which make the earn- 
ings more like the definition of “earning capacity” rather than “profits.” 
Thus, the bold statement of the Lo Schiavo case undergoes the processes 
of legal erosion. Profits should be considered admissible in those cases 
where they reflect the plaintiff's earning capacity as their primary 
constituent. 

It was noted at the beginning of this section that courts admit the 
evidence on one of two theories. The issue of the preferability of one 
theory over another is raised because of the great number of reversals 
that occur in these cases. It is reasonable to assume that the confusing 
language of the upper courts is the cause of the resulting confusion. 
The fact remains that in a given case the choice between theories will 
most probably not affect the result in that particular case. 

Some courts say that in the cases where it can be shown that the 
profits are the result of the plaintiff’s personal endeavors there is an ex- 





40 24 Ohio L. Abs. 387 (1937), rev'd on other grounds, 133 Ohio St. 317, 13 
N.E.2d 575 (1938). 
417d. at 395. 
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ception to the rule that profits are not an element of damage.*? Why 
the issue of whether profits are an element of damage is reexamined 
when the question concerns the admissibility of the evidence is not clear.** 

There is no case where the other factors, which have caused the 
rule against profits to come into existence will entirely disappear. They 
will be constituent elements of profits in every case. The only difference 
between the cases will be the degree to which these factors prevail. To 
say that in some there is an exception to the rule and that profits are an 
element of damages in those cases, means that the plaintiff is entitled to 
the amount of profits resulting from the labor of others and the return 
on investment of such amount is not so large as to predominate. This is 
indeed a curious result, These factors should not be an element of 
plaintiff’s damages no matter how small. The defendant should always 
be able to get an instruction to the effect that the evidence of profits is 
only evidence of earning capacity and to the extent that the jury deter- 
mines it to be the result of other factors than the plaintiff’s physical and 
intellectual labors, that amount should not be a part of their award. If 
the defendant is entitled to an instruction of this type, a fact with which 
all courts agree,** then profits are not an element of damage, but are 
evidence of an element of damage. Profits are no more of an element 
of damage than salaries or wages are. They are evidence of earning 
Capacity just as salaries and wages are. 

One answer to this criticism will be that this is a legal technicality 
which could not be explained sufficiently for the jury to discern the 
differentiation. Irrespective of this, the error of these courts is going to 
complicate unnecessarily the decision in a case where, although the plain- 
tiff’s enterprise is one which would not fit within the exception, the 
plaintiff is able to reduce the profits to their separate elements and intro- 
duce only that part which represents his earning capacity.*° If a court 
has adopted the theory that only certain cases fall within the exception, 
then to permit this evidence they must create an exception to the ex- 
ception or refuse the evidence.*® 





42 Supra note 32. 

43 The only reason that a court would have to return to the rule would be 
if the evidence was urged to be evidence of an element of damage—namely—loss 
of profits as opposed to the theory that it is evidence of earning capacity. 

44 Alitz v. Minneapolis & St. L.R. Co., 196 Iowa 437, 193 N.W. 423 (1923) ; 
Ashcraft v. C.G. Hussey & Co., 359 Pa. 129, 58 A.2d 170 (1948); Offensend v. 
Atlantic Refining Co., 322 Pa. 399, 185 Atl. 745 (1936); Texas Electric Ry. v. 
Worthy, 250 S.W. 710 (Texas App. 1923); Dempsey v. Scranton, 264 Pa. 495, 
107 Atl. 877 (1919); Town of Elba v. Bullard, 152 Ala. 237, 44 So. 412 (1900) ; 
Chicago R.I. & P. Ry. Co. v. Scheinkoenig, 62 Kans. 57, 61 Pac. 414; Rosenthal v. 
Harker, 56 Utah 113, 189 Pac. 666 (1920). 

45 Kranold v. City of New York, 186 N.Y. 40, 78 N.E. 572 (1906). 

46 This is true since presumably the only time a plaintiff would want to 
segregate the elements of profits would be a case where the other factors con- 
stituted a noticeable portion. These cases by definition are cases where profits 
cannot be introduced and therefore do not fit the exception. 
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Other cases have permitted the evidence on the theory that it is the 
best available evidence of earning capacity.** This is a more desirable 
analysis. Profits of a business are not the same as earning capacity so 
long as they reflect other factors. They may or may not include plain- 
tiff’s earning capacity. When the other factors can be shown to be 
de minimus and the remaining known factor is plaintiff’s physical and 
intellectual labors then profits become evidence of earning capacity. 

In evidentiary terms, testimony must be related to something which 
the plaintiff is entitled to prove.** If the evidence increases or decreases 
the probabilities of a material proposition, then that evidence is relevant.*® 
When profits are reduced to the state that they predominately demon- 
strate the plaintiff’s earning capacity, and the plaintiff can show that since 
the injury he has been unable to earn these profits, then the evidence in- 
creases the probabilities of the truth of the material proposition that 
plaintiff has suffered an impairment of earning capacity. It is relevant 
and admissible. Not only does the evidence show that the plaintiff has 
suffered an impairment of earning capacity, but it also shows the pecuni- 
ary extent of the impairment.*° When a court answers the issue of 
admissibility of evidence of profits on the basis that it is not admissible 
because they are not an element of damage, the court has totally failed 
to overtly recognize the problem. The rule that profits are not an ele- 
ment of damage was never designed to settle the evidentiary issue.” 
That rule is a restatement of the theory of damages in personal injury 
cases—namely—the defendant shall be liable only for those damages 
which are the proximate result of his act. When profits have been shown 
to predominately refiect the pecuniary value of plaintiff’s physical and 
intellectual labors, and the plaintiff has been disabled by the defendant’s 
act, then the impairment of earning capacity is the result of defendant’s 
act and the plaintiff is entitled to compensation."* The argument as to 
the constituents of profits should be made to the court for purposes of 
determining the relevancy of the evidence. The jury will then receive 
only that evidence of profits which has been determined to show plaintiff’s 
earning capacity. 

In Offensend v. Atlantic Refining Co.™ it was determined by the 
court, in accordance with the rules of relevancy, that the evidence of 





47 See note 33 supra. 

481 Wicmore, EvipENCE §27 (3d ed. 1940). 

49 Tbid. 

50 Sinclair v. Columbia Telephone Co., 195 S.W. 558 (Mo. App. 1917); 
Rogers v. Youngs, 252 Mich. 420, 233 N.W. 365 (1930). 

51 The rule against profits was designed to be a substantive rule of damages 
not a rule of evidence. The only time that it will be necessary to consider the 
rule as regards evidence is when the evidence is sought to be admitted on the 
theory that profits are an element of damage. The rule causes such evidence to 
be immaterial. 

52 See note 33 supra. 

53 322 Pa. 399, 185 Atl. 745 (1936). 
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profits was the best evidence of earning capacity. The plaintiff was per- 
mitted to testify that his profits for the last year prior to the injury were 
$1701. He claimed total loss of earning capacity for two years and 
eight months, The jury awarded him $4536, an exact computation using 
plaintiff’s testimony multiplied by the period of total disability. About 
this exact computation the Pennsylvania court stated: 
Although net earning for a single year, especially when 

proximate in time to the period when a loss of earning power 

was suffered, may have some evidential bearing on the question, 

it is evident that many other factors of importance might be in- 

fluential and material during the period involved. The court 

should have instructed the jury more carefully upon the weight 

to be given to all the material elements having a bearing upon 

the question of earning power. It is evident here that the jury 

was guided largely by appellee’s statement of his net income 

for a single year. Under the circumstances, we are forced to 

conclude that the damages assessed for loss of earning power 

were in excess of those warranted by the evidence, and the true 

measure for their calculation.™ 
Although it is true that the jury should be instructed that this evidence is 
solely for the purpose of determining the amount to be awarded for 
impairment of earning capacity, as this jury was instructed, if they deter- 
mine that they will decide the case on the basis of the evidence presented 
at the trial, the verdict should not be disturbed. The reviewing court 
should not be concerned with the obviousness of the jury’s mathamatical 
computation. If neither the plaintiff nor the defendant can further 
segregate the elements of profits, the jury can hardly be expected to do so. 


PrRooF OF IMPAIRMENT OF EARNING CAPACITY 


Since the courts are divided on the admissibility of evidence of profits 
this section must be further divided into, Proof of Impairment of 
Earning Capacity in Jurisdictions Where Evidence of Profits is Ad- 
missible and Proof of Impairment of Earning Capacity in Jurisdictions 
Where Evidence of Profits is Inadmissible. This division will also per- 
mit a discussion of cases where, although the court would otherwise ad- 
mit the evidence, the evidence is found to be irrelevant, because it does 
not reflect the plaintiff’s earning capacity. All that is said in the latter 
subsection will be equally applicable to these cases. It should be re- 
membered that, despite language to the contrary, a court rarely will im- 
properly exclude the evidence if it is properly presented.™ 





54 Jd. at 405, 185 Atl. at 747, 748. 

55 Lund v. Kline, 24 Ohio L. Abs. 387 (1937), rev'd on other grounds, 133 
Ohio St. 317, 13 N.E.2d 575 (1938), where the evidence was allowed despite 
Lo Schiavo v. Northern Ohio Traction & Light Co., 106 Ohio St. 61, 138 N.E. 372 
(1922). 
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Proof of Impairment of Earning Capacity in 
Jurisdictions Where Evidence of Profits is Admissible 

The admissibility of evidence of profits depends upon a determina- 
tion of the relevancy question. Therefore no formula requiring specific 
results can be designed. The evidence should be admitted when it is 
more probable, as a matter of experience, reason and logic, that the 
profits are the result of the personal labors of the plaintiff, rather than 
the labor of others or a return on investments. The evidence should be 
excluded when the opposite is true. In general economic terms the 
plaintiffs who most probably will ‘be able to have the evidence admitted 
are the professional,®* the private entrepreneur®’ and the person whose 
earnings are dependent upon a fee which he receives for the rendering 
of a service.*® On the other hand, the plaintiffs who most probably will 
not be able to have the evidence admitted are the merchant, the manu- 
facturer,” the member of 2 partnership and the industrial executive 
whose earnings are dependent upon the profits of a business which he 
owns, manages, or operates.®* These are mere labels primarily designed 
for other purposes and cannot be used as a substitute for the underlying 
test. Each case must be decided upon its facts, and no matter how a 
person is styled by the business world, before he can introduce evidence 
of profits, he must show that they are most probably the result of his 
physical and intellectual labors. 





56 Sluder v. St. Louis Transit Co., 189 Mo. 107, 88 S.W. 648 (1905) (phy- 
sician) ; Stafford v. Oskaloosa, 64 Iowa 251, 20 N.W. 174 (1884) (physician) ; 
Collins v. Dodge, 37 Minn. 503, 35 N.W. 368 (1887) (“professional man’) ; 
Marshall v. Wabash R. Co., 171 Mich. 180, 137 N.W. 89 (1912) (surgeon) ; 
Nye v. Adamson, 130 Neb. 887, 266 N.W. 767 (1936) (attorney); Goode v. 
Wills, 135 Cal. App. 21, 26 P.2d 504 (1933) (professional dancer). 

57Alabama City, G. & A. Ry. Co. v. Lee, 200 Ala. 550, 76 So. 908 (1917) 
(sawmill owner); Texas Electric Ry. v. Worthy, 250 S.W. 710 (Texas App. 
1923) (automobile agency); Muench v. Heinemann, 119 Wis. 441, 96 N.W. 800 
(1903) (grocer); Steitz v. Gifford, 280 N.Y. 15, 19 N.E.2d 661 (1939) (farmer) ; 
Rogers v. Youngs, 252 Mich. 420, 233 N.W. 365 (1930) (boarding house operator) ; 
Beebe v. Greene, 34 R.I. 171, 82 Atl. 797 (1912) (teamer); Hart v. Village of 
New Haven, 130 Mich. 18, 89 N.W. 365 (1902) (livery stable owner) ; Kranold 
v. City of New York, 186 N.Y. 40, 78 N.E. 572 (1906) (salesman); Offensend v. 
Atlantic Refining Co., 322 Pa. 399, 185 Atl. 745 (1936) (cattle dealer); Sinclair 
v. Columbia Telephone Co., 195 S.W. 558 (Mo. App. 1917) (farmer) ; Town of 
Elba v. Bullard, 152 Ala. 237, 44 So. 412 (1907) (dressmaker) ; McLane v. Pitts- 
burg Rys. Co., 230 Pa. 29, 79 Atl. 237 (1911) (peddler). 

58 The type of cases falling under this heading involve such people as tele- 
vision repairmen, plumbers, etc. There were no cases found wherein these persons 
were involved. 

59 Mahoney v. Boston Elevated Ry., 221 Mass. 116, 108 N.E. 1033 (1915); 
Dempsey v. Scranton, 264 Pa. 495, 107 Atl. 877 (1919); Pueblo v. Griffin, 10 Colo. 
366, 15 Pac. 616 (1887); Lo Schiavo v. Northern Ohio Traction & Light Co., 
106 Ohio St. 61, 138 N.E. 372 (1922); Weir v. Union Ry. Co. of New York City, 
188 N.Y. 416, 81 N.E. 168 (1907). 

60 Silsby v. Michigan Car Co., 95 Mich. 204, 54 N.W. 761 (1893); Gentile v. 
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The manner of presenting evidence of impairment of earning ca- 
pacity will, of course, depend upon the individual counsel’s trial technique. 
However, there are certain minimum requirements that demand com- 
pliance. 

First, the duration of the impairment must be shown.®* By duration 
it is meant that the plaintiff must show whether the impairment is perma- 
nent, temporary or indefinite, The proof required to establish this fact 
is no different than that required to show duration as regards other ele- 
ments of damage like pain and suffering, medical expenditures and 
inconvenience, Counsel should relate the proof of duration to each of 
these elements, so that the jury will not be as likely to decide on their 
own that merely because the plaintiff will continue to endure pain and 
suffering and medical expenses he will also continue to endure an im- 


pairment of earning capacity. 


Second, the extent of the impairment must be shown. By extent 


it is meant that the plaintiff must show whether the impairment is total 
or partial. Some attorneys seem to believe that the extent of the impair- 
ment can be deduced from the seriousness of the injury." These at- 
torneys fail to see the tautology that was earlier mentioned—namely— 
seriousness of the injury is defined by the courts by reference to the 
amount of damages. When counsel rely upon the drawing of the in- 
ference of extent of the impairment from the seriousness of the injury, 
they might well find that the only time the inference is justified is when 
the act of the defendant caused the immediate death of the plaintiff. 
This article is concerned with many more actions than wrongful death. 
There must be evidence as to how disabled the plaintiff will be as a 
result of the particular injuries. 

Third, the pecuniary value of plaintiff's earning capacity must be 





McLaughlin, 107 Pa. Super. 489, 164 Atl. 71 (1933) ; Bierbach v. Goodyear Rubber 
Co., 54 Wis. 208, 11 N.W. 514 (1882). 

61 St. Louis, ILM. & S. Ry. Co. v. Eichelman, 118 Ark. 36, 175 S.W. 388 
(1915); Ray v. United Electric Rys. Co., 53 R.I. 173, 159 Atl. 637 (1932); 
Boggess v. Baltimore & O.R. Co., 234 Pa. 379, 83 Atl. 356 (1912). 

62 There were no cases found in this area. This is probably the result of all 
trial courts recognizing the fact that this evidence would be irrelevant to show 
earning capacity. 

63 This will include a showing of the plaintiff’s life expectancy. 

64 Burns v. Dunham, Corrigan & Hayden Co., 148 Cal. 208, 82 Pac. 959 
(1905), where it was shown that the plaintiff continued to operate his business 
with continuing success, thus showing that there was no impairment. 

65 Phillips v. Jaecker, 204 Wis. 273, 234 N.W. 745 (1931), where the plaintiff 
failed to show that the injury disabled him from pursuing his labors. The court 
recognized the fact that it could not be assumed that the injury caused such a 
disability. 

66 Where the injury causes death, it can be assumed that the earning capacity 
of the deceased has been totally impaired. 
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shown.*” In this section, the assumption is that evidence of profits may 
be used for that purpose. Plaintiff may show the profit for individual 
preceeding years or he may show an annual average.** When there has 
been an increase in profits in the most recent years, that is when the 
economic cycle for the business is on an increase, the plaintiff probably 
will show the profits for each individual year. On the other hand, if the 
economic cycle is on a decrease the plaintiff will probably show the an- 
nual average. The defendant should be alert to this practice and not 
allow the plaintiff to gain any advantage merely because of the figures 
he chooses, Plaintiff’s present or future earning capacity must be shown 
for purposes of comparison. 

Fourth, the plaintiff should, and may be required to, offer all evi- 
dence which will enable the jury to project the proof of past profits into 
the future. If the trend of profits is increasing the plaintiff should intro- 
duce expert evidence as to the probabilities that the increase will continue. 
The study of economics has enabled industrial economists to make fairly 
accurate and reliable predictions as to the economic future.”’ The obliga- 
tion of the plaintiff to offer this evidence is no different than the burden 
imposed on the plaintiff in proving his entire case, when there are no 
presumptions. The penalty for failure to meet this burden is the same. 

These requirements are applicable to all cases no matter how ex- 
tensive the injury or of what duration, except it will not be necessary to 
project evidence of past profits into the future if the impairment was 
temporary and has ceased to exist at the time of the trial. In a case where 
a temporary injury has occurred and has ceased prior to the time of the 
trial, the plaintiff has a better opportunity to demonstrate the relevancy 
of the evidence of profits. He might be able to show that the market 
conditions remained the same during the disability and that the labor of 
others was held constant, except for the plaintiff’s personal control and 
supervision. This would negate the factors which in other cases cause 
profits to fail to reflect plaintiff’s earning capacity. The plaintiff has in 
fact conducted a controlled experiment where all of the variables were 
held constant. The changed result can, therefore, be attributed to the 
uncontrolled variable—plaintiff’s earning capacity. Future profits can- 
not be tested in this manner. If the plaintiff is unable to show that the 
economic conditions remained the same and that the labor of others re- 
mained constant, except for the personal control and supervision, then 
past profits have all of the inherent errors of future profits.” 





87 Simpson v. Pennsylvania R. Co., 210 Pa. 101, 59 Atl. 693 (1904). See 
note 25 supra. 

68 Sinclair v. Columbia Telephone Co., 195 S.W. 558 (Mo. App. 1917). 

69 Town of Elba v. Bullard, 152 Ala. 237, 44 So. 412 (1907); Phillips v. 
Jaecker, supra note 65. 

70 Supra at page 185. 

71 Supra at page 183-84. 
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In Kranold v, City of New York™ the issue was raised as to 
whether the plaintiff might testify as to what portion of profits was due 
to plaintiff’s abilities and what portion was a return on invested capital. 
Unfortunately, the court did not get to the problem. The plaintiff had 
introduced evidence of $3000 per year profits from a business requiring 
an investment of $1000 and the trial court refused to allow the issue of 
impairment of earning capacity to go to jury. The trial court held that 
by plaintiff’s own testimony it was apparent that a part of the profits 
were the result of return on investment and therefore the question could 
not go to the jury. The plaintiff then tendered evidence of the portion 
of profits attributable to return on investment, The trial court refused 
this offer of testimony. Upon review, the court decided that the ratio 
between profits and investment was almost conclusive argument against 
the theory that plaintiff’s business was one which yielded profits from in- 
vested capital. Therefore, the court decided that the issue of loss of 
earnings should have been submitted to the jury on the evidence of lost 
profits. Two aspects of this decision are worthy of comment. First, 
although there may be disagreement with the adoption of a ratio of | to 
3 as almost conclusive of the fact that the profits were primarily the 
result of plaintiff’s personal abilities, the court adopted the correct ap- 
proach, It was determined by experience, logic and reason that these 
profits were relevant evidence of impairment of earning capacity. 
Second, the question of plaintiff introducing evidence which is designed 
to segregate the separate elements of profits is a challenging issue. ‘The 
logical answer is that the plaintiff should be permitted to do so, since this 
is an attempt to reduce the evidence to its relevant parts. If this is the 
decision, then the jury should receive only the evidence of profits which 
is attributable to plaintiff’s personal services, since this is the only relevant 
portion of the evidence. If the defendant desires a further elaboration 
of the mathematics, then he cannot complain if the answer to such in- 
quiry contains evidence which would otherwise be irrelevant. Some 
courts have adopted the view that the plaintiff cannot introduce evidence 
of profits irrespective of ability to segregate the elements." This view 
rests on the “all or none” approach. That is, either the profits are 
attributable to plaintiff’s abilities and are admissible or they are attribut- 
able to other factors as well and are inadmissible. These courts are 
either adopting the view that elements of profits cannot be separated and 
therefore they will not hear plaintiff attempt to do so, or that the sepa- 
ration is so time consuming that the court will not permit it. As has been 
earlier observed, impairment of earning capacity in many cases is the most 
important element of damages and to formulate a rigid rule against the 
admissibility of what may be plaintiff’s best evidence for either of the 
foregoing reasons is a substantial denial of justice to the plaintiff. 





72 186 N.Y. 40, 78 N.E. 572 (1906). 
73 Supra at page 191. 
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Proof of Impairment of Earning Capacity in 
Jurisdictions Where Evidence of Profits is Inadmissible 

When a court refuses to allow testimony of profits, for any reason, 
the plaintiff still has the right to receive damages for impairment of 
earning capacity. The obvious difficulty is what evidence is available to 
the plaintiff to meet his burden. The cases are not much assistance in 
answering this problem. In Mahoney v. Boston Elevated Ry. Co.," 
the court stated: 

One is not precluded from recovering loss of earning 
capacity because he happens to be engaged in business for him- 
self; but he cannot prove what is in substance profits from a 
business under the semblance of earnings. The plaintiff may 
show the nature and extent of the business conducted by him, 
the part actually performed by him, and the compensation 
usually paid to those performing a like service for others. 
These are circumstances which may be helpful in determining 
the value of the time he has lost, in order to reach the ultimate 
result of just compensation for the injury sustained. 

After the plaintiff has introduced evidence of the nature and extent 
of his business, including the economic prospects, he then introduces 
testimony of his role in the business.*° The amount of education and 
training and the cost thereof are relevant to plaintiff’s earning capacity. 
He may testify as to compensation of others who are doing like or 
similar work and he may testify as to their earning capacity, if it is not 
in the form of profits.” 

Where the business has employed another to occupy plaintiff’s 
former position evidence of salary to this individual is relevant to plain- 
tiff’s earning capacity."”7 However, contrary to the holding in Lombardi 
v. California Street R. Co.," this amount should not be a maximum for 
plaintiff's recovery. The fact that another has been hired in plaintiff’s 
stead is not conclusive that plaintiff’s earning capacity is no more than 
the value of the other person’s services, nor is it conclusive that plaintiff’s 
earning capacity is equal to that of the substituted person.” The plaintiff 
could be more or less efficient or the immediate need created by plaintiff’s 
absence might be the controlling factor as opposed to the labor market 
value of the new employee. 

Any further discussion in this subsection of what evidence is avail- 
able in a particular case would require knowledge of the facts of the 
particular case. Otherwise, this would be an attempt to anticipate sources 





74 221 Mass. 116, 118, 108 N.E. 1033, 1034 (1915). 

75 Hanna v. Stoll, 112 Ohio St. 344, 147 N.E. 339 (1925). See note 19 supra. 

76 See note 19 supra. 

77 Murphy v. Pittsburg Rys. Co., 292 Pa. 191, 140 Atl. 897 (1927); Lo Schiavo 
v. Northern Ohio Traction & Light Co., 106 Ohio St. 61, 138 N.E. 372 (1922). 

78 124 Cal. 311, 57 Pac. 66 (1899). 
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of pertinent lay and expert testimony. As a generalization, it would 
appear that evidence of the marketability of one’s labor is on the increase. 
In the final analysis, the availability of evidence will, as always, be deter- 
mined as a result of the investigation by the plaintiff’s counsel. 


CONCLUSION 


The problems that have arisen out of the role of profits in personal 
injury litigation can be distilled into two. First, the plaintiff must show 
that he has incurred an injury, and second, that the defendant’s negligent 
act caused the injury. These are not singularly difficulties of a plaintiff 
attempting to show an impairment of earning capacity, but exist as re- 
gards every damage for which plaintiff seeks compensation. 

The first is a problem of proof. The plaintiff has the burden of 
proving that he has been disabled to such an extent that his earning ca- 
pacity has been impaired and he must show the extent of the impair- 
ment. For these purposes he must show what his earning capacity was 
before the injury in comparison to what it is after the injury. When he 
is engaged in a business which produces profits which are primarily the 
result of his personal endeavors and where the labor of others and the 
investment of capital is small, profits are a measure of his earning ca- 
pacity and should be admitted as relevant evidence thereof. Evidence of 
profits earned in the past are also relevant as to what the plaintiff would 
have made in the future were it not for the defendant’s act. Proof of 
the economic future, if available, should be introduced by the plaintiff to 
enable the jury to project the evidence of loss into the future. The 
courts should recognize that:the future as regards impairment of earning 
capacity is no different than the future in respect to other elements of 
damages, and that the best rule is one that requires the plaintiff to intro- 
duce only the best evidence obtainable. 

Second, the plaintiff must show that his injury was caused by the 
defendant. As with the first, if profits are to be the measure, to prove 
the causation the plaintiff must show that the profits were the result of 
his personal abilities. He must show that the exercise of his faculties 
determined the amount of the profits. If he cannot do so then he must 
show the value of his services through other evidence. 

Finally, many of the problems that have been encountered in this 
area could and should be averted by proper presentation of the plaintiff’s 
case. Failure to do so produces no reward for plaintiff or his counsel. 














DAMAGES FOR PAIN AND SUFFERING 


Marcus L. PLant* 


THE SHAPE OF THE LAw GENERALLY 


It does not require any lengthy exposition to set forth the basic 
principles relating to the recovery of damages for pain and suffering in 
personal injury actions in tort. Such damages are a recognized element 
of the successful plaintiff's award.’ The pain and suffering for which 
recovery may be had includes that incidental to the injury itself and also 
such as may be attributable to subsequent surgical or medical treatment.” 
It is not essential that plaintiff specifically allege that he endured pain 
dhd suffering as a result of the injuries specified in the pleading, if his 
injuries stated are of such nature that pain and suffering would normally 
be a consequence of them.® It would be a rare case, however, in which 
plaintiff’s counsel failed to allege pain and suffering and claim damages 
therefor. Difficult pleading problems do not seem to be involved. 

The recovery for pain and suffering is a peculiarly personal element 
of plaintiff's damages, For this reason it was held in the older cases, 
in which the husband recovered much of the damages for injury to his 
wife, that the injured married woman could recover for her own pain 
and suffering.* Similarly a minor is permitted to recover for his pain 
and suffering.® 

No particular amount of pain and suffering or term of duration is 
required as a basis for recovery. It is only necessary that the sufferer be 
conscious.’ Accordingly, recovery for pain and suffering is not usually 
permitted in cases involving instantaneous death.’ Aside from this, how- 
ever, no quantitative or time limitations are imposed, The pain may be 





*Professor of Law, University of Michigan. 

12 Sepcwick, A TREATISE ON MEASURE OF DAMAGES 920 (9th ed. 1912); 
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point are collected in 51 A,L.R. 1122 (1927). 

3 Smith v. Whittlesey, 79 Conn. 189, 191, 63 Atl. 1085 (1906); Morgan v. 
Kendal!, 124 Ind. 454, 24 N.E. 143 (1890). There is some authority that a claim 
for damages for future pain and suffering must be pleaded specially or at least 
inferentially. Shultz v. Griffith, 103 Iowa 150, 72 N.W. 445 (1897). Cases are 
noted in 81 A.L.R. 436 (1932). 
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5Ibid., §486. 
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stein v. Reynaud, 13 La. App. 272, 127 So. 764 (1930). 

8Miller v. Southern Pacific Co., 117 Cal. App. 2d 492, 509, 256 P.2d 603 
(1953), cert. denied 346 U.S. 909 (1953). 
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for as short a time as twenty minutes; in one California case* the evidence 
showed twenty minutes of pain, and a judgment which included $20,000 
allocated arguendo to that element was held not to be excessive. Similarly, 
recoveries have been allowed for pain and suffering extending over a 
period of two hours ($10,000 judgment reduced to $5,000),® three and 
one half hours ($6,000 of a $45,000 judgment allocated to pain and 
suffering),'° and four hours ($10,000 of a $55,000 judgment allocated 
to pain and suffering, but total verdict reduced to $45,000)."* In a 
Minnesota railroad case the decedent lived forty-one hours after the 
injury. His attending physician testified that he was unconscious during 
that interval but there was testimony of a nurse and a lay witness to the 
effect that he was conscious at intervals, talked some, and moaned con- 
siderably. In upholding an award for pain and suffering, the court said: 
All that is required to justify a recovery under Section 9 

of the act (F. E. L. A.) is that an appreciable length of time 

shall have elapsed between the injury and death and that the 

decedent shall have suffered conscious pain.” 

The period of pain and suffering may, on the other hand be a 
protracted one. Thus, in a Florida case, an eight year old boy was 
negligently injured by defendant railroad as a result of which he lost 
his left leg. His life expectancy was found to be fifty-six years, and an 
award of approximately $125,000 for pain and suffering was allowed.’® 

Included in the recovery for pain and suffering there may be 
damages for so-called “phantom pain” in which plaintiff, having lost a 
bodily member, undergoes the experience of suffering pain in the lost 
member.'* The concept of: pain and suffering also commonly includes 
the mental distress accompanying or resulting from injury. Admittedly 
it is difficult to distinguish mental distress from physical pain in every 
case but certain types of disturbance which are perhaps more emotional 
than physical are commonly allowed to be taken into account in the 
recovery of pain and suffering. Among these are such things as humili- 
ation or embarrassment connected with scars or disfigurement incurred 
as a result of the injuries;'® inconvenience of bi-weekly visits over a 
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long period of time for the purpose of adjustment of the victim’s 
prosthetic equipment;*® “extreme nervousness” ;!* fright experienced at 
the time of injury;’* and fear of death.’* While these forms of distress 
are not exactly the same as physical pain and suffering they are generally 
regarded as sufficiently connected with it to be the subject of recovery 
by the plaintiff. 

Not only may recovery be had for pain and suffering up to the 
time of judgment but it is generally recognized that recovery may be 
had for future pain and suffering.”® In this connection it may be men- 
tioned that it is not uncommon to permit the jury to take into account 
the life expectancy of the injured plaintiff.24 There has been a division 
of opinion among the courts on the question of whether damages for 
future pain and suffering should be reduced to their present worth. A 
number of courts have approved application of this principle just as in 
the case of any damages awarded for future events. Others have held 
that it is inappropriate to treat this type of damage in this manner.”* The 
theory of the latter point of view is that the fixing of an amount to be 
awarded for future pain and suffering is based on such indefinite stand- 
ards that the imposition of an additional requirement in reaching a 
determination on the matter would make the problem even more con- 
fusing to the jury and would constitute “an absurdity.”* 

A great amount of argumentation and forensic effort has been ex- 
pended on the question of the terminology of instructions to the jury 
with respect to awarding damages for future pain and suffering. The 
dispute revolves around verbalization of the degree of certainty with 
which the jury should be required to predict the future occurrence of 
pain and suffering before they may properly award damages therefor. 
A minority of the courts have considered it adequate protection for 
defendant if the jury is instructed that damages may be awarded if ‘the 





See also Miller, Assessment of Damages in Personal Injury Actions, 14 MINN. 
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occurrence of future pain and suffering is reasonably probable.** The 
great majority of courts insist that the jury be instructed that in order to 
assess such damages they must be satisfied that such future pain and 
suffering are reasonably certain to occur.”® It is doubtful that this debate 
has made much of a contribution to the solution of the basic problem or 
to the assistance of juries in their deliberations. The terminology used 
by trial judges is infinitely varied*® but unless the instruction baldly sug- 
gests to the jury that they engage in free speculation, it is likely to be 
upheld. The reasoning of the courts is sometimes entertaining. In a 
Michigan case the instruction which was objected to permitted the jury 
to award damages if they believed that plaintiff would “in all probability” 
suffer pain in the future. Michigan is a state which requires reasonable 
certainty of future pain and suffering. The Supreme Court held that the 
words “in all probability” meant more than “reasonable probability” and 
had practically the same meaning as “in all likelihood” which expression 
was equivalent to “reasonable certainty.” The charge was held proper.** 


THE PracricaL PROBLEM 

The rule of law that damages may be awarded in a personal injury 
action for present and future pain and suffering, generates an extremely 
difficult practical problem for the courts and for lawyers practicing in 
this area. Two elements contribute to the problem. The first involves 
the relative ease of proof of the existence of pain and suffering. The 
second involves the absence of any standard for measurement of the 
damages to be awarded. 

With respect to the first of these subjects, the courts seem to impose 
few restrictions in the admission of evidence as to pain and suffering. 
Obviously the plaintiff must be permitted to testify in his own behalf that 
he endured pain and suffering and continues to do so.”* Testimony may 
be received from lay witnesses who observed him and his condition or 
who witnessed the manifestations of his distress.2° Testimony by physi- 
cians as to his objective symptoms and other medical phenomena are 
admissable to show the existence or likely presence of pain and suffering.*° 
In the absence of objective symptoms it is permissable to allow a physician 
to testify on the basis of his observations of plaintiff as to whether the 





2481 A.L.R. 467 (1932). 
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alleged pain and suffering is actual or spurious.*’ Virtually every kind of 
evidence suggesting the existence of pain and suffering may properly be 
put before the jury for its consideration. 

Of course, where plaintiff has suffered a tangible physical injury 
such as the loss of a bodily member, the jury is not likely to err in 
determining that in fact there was pain and suffering. A person who 
loses an arm or an eye or suffers contusions or abrasions while conscious, 
undoubtedly endures pain. It would be phenomenal if he did not. The 
difficult cases are those in which there are no objective symptoms with 
which the existence of pain can be associated. In such a case there ig 
ultimately only one person in the world who knows whether the alleged 
pain exists and that is the plaintiff himself. Even the most skillful doctor 
or psychologist can not testify with complete certainty that the pain is 
or is not present. 

We are thus brought to the cases where proof of the basis for the 
jury’s prediction of future pain and suffering must rest upon plaintiff’s 
uncorroborated testimony as to subjective symptoms. Should a recovery 
be permitted on that basis? The answer of the courts seems to be in the 
affirmative. A number of recent decisions support this conclusion. 

In Orme v. Watkins* a six year old school boy was struck by an 
automobile but was discharged from the hospital the very same day. The 
child complained “occasionally” that his knee bothered him and that he 
had headaches, but there were no objective symptoms of pain, injury, or 
dizziness. His mother and father testified that he was restless in his sleep, 
was wetting his bed, and was sleepy at school. A judgment for $5,000 
was upheld. In Brown v. Campbell® plaintiff, who had been assaulted, 
testified to having headaches. His testimony impressed the court as “rather 
weak”. No corroborating evidence was adduced. Nevertheless, a judg- 
ment for future pain and suffering was upheld. In Sarik v. Pennsylvania 
R. Co.™ plaintiff was injured in what the court referred to as a trifling 
accident; a handle of an overturning two-wheel truck grazed her scapula. 
There was no physical sign of injury and x-rays revealed no damage to 
the bony structure. The court indicated that there was some basis for 
doubting her veracity; all plaintiff’s physicians ascribed her suffering to a 
neurosis, Nevertheless the court upheld a judgment for $3,000. Similar 
results have been reached in a case involving a throat ailment with alleged 
difficulty in swallowing,® and one involving alleged headaches and dizzy 
spells.2° Perhaps the most extreme illustration of this type of situation 
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concerned an injury alleged to have arisen out of the wrongful insertion 
of a hearing aid in plaintiff’s ear. Plaintiff’s testimony on the witness 
stand commenced in a flow of tears as he recalled the pain. The court 
said, “the physical act of crying is painful and . . . it is reasonably certain 
to occur again in the future.” Damages of $3,000 were awarded.*” 

It seems clear from these and other cases, and it is borne out by the 
experience of personal injury lawyers on both sides of the table, that the 
existence of pain and suffering is one of the easiest elements to establish 
in plaintiff’s case in a personal injury action. Despite the requirement 
that the jury must be instructed that in order to make any award for 
future pain and suffering they must find that such pain and suffering is 
reasonably certain to occur, the foundation for such a finding is fairly 
easily proved. 

Standing alone, the foregoing aspect of a personal injury case would 
not be too disturbing. Its significance becomes great, however, when one 
considers it in relation to the second element mentioned above, namely, 
the absence of anything like a fixed standard for measuring the damages 
attributable to pain and suffering. The complete lack of any such stand- 
ard has been freely admitted by scholars and courts for many years. In 
1912 it was stated by Sedgwick,®* “For pain and suffering . . . there can 
be no measure of compensation save the arbitrary judgment of a jury.” 

McCormick says, “Translating pain and anguish into dollars can, 
at best, be only an arbitrary allowance, and not a process of measure- 
ment, and consequently the judge can, in his instructions, give the jury 
no standard to go by.”%* 

The courts have consistently acknowledged the validity of this 
assertion. They put it in various ways: “The rule for measuring dam- 
ages for pain and suffering, past, present and future, is that there is no 
standard by which to measure it except the enlightened conscience of 
impartial juries” ;*° “The award of damages for pain, suffering, shock, 
etc., for personal injury of necessity is somewhat arbitrary and depends 


upon the facts and circumstances of each case”;** such damages rest “in 


the sound judgment of the trier of the facts”;*? “each case necessarily 


d”;** the amount of the award “must rest in the dis- 


sets its own standar 





37Sears, Roebuck & Co. v. Hartley, 160 F.2d 1019 (1947). 

38 1 SepGwick, A TREATISE ON THE MEASURE OF DAMAGES §171 (9th ed. 1912). 
See also Miller, Assessment of Damages in Personal Injury Actions. 14 Minn. L, 
Rev. 216, 222 (1929). 

39 McCorMIck, HANDBOOK ON THE LAW oF Damaces, 318 (1935). 

40Braddock vy. Seaboard Air Line R. Co., 80 So.2d 662 (Fla. 1955); Western 
Atlantic R. R. v. Burnett, 79 Ga. App. 530, 54 S.E.2d 357 (1949). 

41Rhymes v. Guidry 84 So. 2d 634 (La. App. 1955). 

42Vink v. House, 336 Mich. 292, 57 N.W.2d 887 (1953); Alley v. Koltz, 320 
Mich. 521, 31 N.W.2d 816 (1948). 

43Dowly v. State, 190 Misc. 16, 68 N.Y.S.2d 573 (1947); Clark v. Josephson, 
66 N.W.2d 539 (N.D. 1954). 
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cretion of the jury guided by common sense”;** such damages “cannot 


be measured by a mathematical rule.”’** 

There is even a suggestion in some cases that damages for pain and 
suffering are really punitive in nature. In a federal case in Missouri,*® 
plaintiff was negligently injured by defendant’s truck and suffered dis- 
ability estimated between 10 and 25 per cent. She also suffered head- 
aches and backaches and experienced pain if she sat in one position for 
more than thirty minutes. She had expended about $5,000 for medical 
attention. In affirming an award of $10,000, the court quoted the 
following language with approval: 

While the fundamental rule of the law is to award compen- 

sation yet rules for ascertaining the amount of compensation 

to be awarded are formed with reference to the just rights of 

both parties, and the standard fixed for estimating damages 

ought to be determined, not only by what might be right for 
plaintiff to receive in order to afford just compensation, but 

also by what is just to compel defendant to pay.*” 

The uncertainty in the award of such damages is compounded when 
one takes account of the fact that pain and suffering vary greatly from 
one individual to another. The “threshold of pain” of a sensitive, high- 
strung individual is entirely different from that of a lethargic, phlegmatic 
person, as any dentist will testify. Thus, not only is there uncertainty in 
the means of measurement but there is also a variable in the damage to 
the individual of the subject matter to be measured. 

Not to be overlooked in any catalogue of uncertainties in this field 
is the great liklihood of variation among judges in their decisions to 
permit a damage award to stand or to overturn it as “monstrous,” 
“shocking to the judicial conscience,” “indicative of bias or improper 
motives,” or in violation of whatever other verbal standard is used to 
measure the validity of a jury verdict. 

Occasionally efforts have been made to find some sort of a formula 
to minimize the uncertainties in this field. One notable example has been 
the attempt to put the evaluation of pain and suffering on a per diem 
basis. Thus in Imperial Oil, Limited v. Drlik,*® an admiralty case not 
involving a jury, plaintiff was estimated to have a life expectancy of 9.25 
years. The District Court awarded him $54,867 of which $20,400 was 
for pain and suffering. It was computed at the rate of $100 a day for 
the first month of suffering, $50 a day for the second month, $20 per 
day for the next four months, $100 a month for the next two years, 
and $100 a month for the rest of plaintiff’s life, the last mentioned 





44Butts v. Ward, 227 Wis. 387, 279 N.W. 6 (1938); Denco Bus Lines v. 
Hargis, 204 Okla. 339, 229 P.2d 560 (1951). 

45National Fruit Product Co. v. Wagner, 185 Va. 38, 37 S.E.2d 757 (1946). 

46Van Gordon v. United States, 91 F. Supp. 834 (D. Mo. 1950). 

4725 C.J.S. 561, Damages §71 (1941). 

48234 F.2d 4 (6th Cir. 1956), cert. denied, 352 U.S. 941 (1957). 
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sum being reduced to present value. The Court of Appeals cautiously 
affirmed saying: 

It remains to be considered whether the method used by the 

District Judge in determining the total amount was error as a 

matter of law. It may be that it was a novel one but it does not 

follow that it invalidates the award. In determining the 

amount of an award for pain and suffering a juror or judge 

should necessarily be guided by some reasonable and practical 

considerations. It should not be a blind guess or the pulling of 

a figure out of the air. At the same time there is no exact or 

precise measuring stick. Exact compensation is impossible in 

the abstract but the juror or judge should endeavor to make a 

reasonable or sane estimate. The practical considerations in- 

fluencing a particular juror or judge or the reasoning used by 

him may very well differ with the method used by another 

juror or judge, yet each of such different methods or modes 

of reasoning may be a reasonable method of reaching the de- 

sired result. We are more concerned with the result, reached 

by a reasonable process of reasoning and consistent with the 

evidence, than we are with which one of several suitable 

formulas was actually used by the juror or judge. It is not 

necessary for us to adopt the method used by the District Judge 

as a rule of law for the proper disposition of such an issue, 

and we do not do so. In our opinion, it was not an arbitrary 

or unreasonable approach to the problem presented and _ its 

application was so adjusted in the present case as to be consistent 

with the evidence and to reach a result which does not appear 

to us to be manifestly unjust. 

A distinct rejection of the per diem approach is found in Ahlstrom 
v. Minneapolis, St. Paul and Sault Ste. Marie R. Co. Plaintiff had 
been rendered a paraplegic by a spinal cord injury. The jury awarded 
him $275,000, one of the major items being pain and suffering. They 
apparently computed this on the basis of $5 per day over a life expect- 
ancy of 40.75 years. The Supreme Court reversed unless the plaintiff 
would consent to a remittitur of $175,000. In rejecting the per diem 
method of computing damages for pain and suffering the court said: 

An award for pain, suffering, and disability on a per diem 

basis ignores the subjective basis of such damages. Unlike loss 

of earnings or the cost of a medical attendant, pain, suffering, 

and disability recoveries cannot be reduced to mathematical 

formulae, and on this theory they have been exempted from 

deductions for present worth. Each day of suffering is a part 

of a whole and will vary and generally decrease as time goes 

on. To permit a per diem evaluation of pain, suffering, and 





49244 Minn. 1, 68 N.W.2d 873 (1955). 
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disability would plunge the already subjective determination 

into absurdity by demanding accurate mathematical computa- 

tion of the present worth of an amount reached by guesswork. 

This is especially true in plaintiff's case where his loss of 

sensory perception will limit his pain and suffering to mental 

reactions of embarrassment, humiliation, and frustration based 
upon his personality traits and which should greatly decrease as 

time passes. Certainly no amount of money per day could 

compensate a person reduced to plaintiff’s position, and to at- 

tempt such evaluation, as in this case, leads only to monstrous 
verdicts. In view of the other elements of damage, it is ap- 
parent that the jury awarded plaintiff something over $70,000 

for pain, suffering, and disability. It is our opinion that such an 

award for this element of damage is not justified by the evi- 

dence presented in the instant case. 

The ultimate practical consequence of the absence of any certain 
method of evaluating pain and suffering is that in appraising the potential 
recovery in any personal injury case there exists a vast imponderable. 
No one, not even the experienced claim adjustor, can say with any 
reasonable degree of certainty what a jury is likely to do in awarding 
damages for pain and suffering. As suggested by the Minnesota case 
just discussed, it is entirely possible for a jury to exceed the bounds of 
reason, The following additional cases involving decisions of recent 
years demonstrate this propensity. 

In Musgrave v. Kitchen, plaintiff, a 27 year old unmarried 
woman, was injured through the alleged negligence of defendant. She 
lost the first and middle fingers of her right hand which necessitated 
plastic surgery transplants of skin from her thighs. She also suffered 
arthritis, laceration of face and forehead requiring a total of 21 stitches 
in two places, and residual scarring which at the time of trial involved 
“hardly any apparent disfigurement.” Plaintiff also claimed a post brain 
concussion syndrome, testifying that since the accident she had had head- 
aches and nightmares about runaway horses, The court found she had 
not suffered any loss of earnings or impairment of earning power, saying 
“The permanency of the injuries is cosmetic and the physical infirmity 
is in the loss of the two fingers.” The court found further that there had 
been “undue” emphasis on the missing fingers at the trial by “flaunting” 
before the jury plaintiff's dummy hand made of rubber which was worn 
like a glove “‘and has two gracefully and partially extended simulated 
fingers over the stumps of her hand.” This striking item of demonstra- 
tive evidence was produced at the trial before the jury from a translucent 
plastic bag and put in evidence. Thereafter throughout the trial it lay 
on counsel’s table as “a constantly repelling reminder of the plaintiff’s 
distressing loss” or was waved before the jury by plaintiff’s lawyer. The 


0 








50 157 N.Y.S.2d 237 (1956). 
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special damages amounted to $1459.13 including medical expenses and 
“the prosthetic device.” The jury brought in a verdict of $150,000. 
The court held that this verdict was excessive and set it aside. 

In Lange v. Kansas City Southern Ry. Co.” plaintiff was 30 years 
old at the time of injury and was working for a wage of $10 a day. 
As a result of the accident his posture had deteriorated so that he gave 
“a bent-over or humped appearance,” walked in a humped-over position, 
with an uncertain lurching gait and spoke slowly in an indistinct manner. 
He testified that he had earned nothing in the three and one half years 
which followed his injury, that he had suffered pain in his back and 
legs together with severe headaches, that both his legs were numb and 
generally weak, and that he was unable to perform the duties of a 
sweeper or to follow the trades he learned in school. He wore a brace 
most of the time. His difficulties were apparently caused by a herniated 
intervertebral disk and related complications. Apparently the medical 
expenses up to the time of trial were in the neighborhood of $14,000. 
The jury brought in a verdict of $76,000. The trial court entered a 
conditional order requiring plaintiff to remit $26,000 or submit to a 
new trial on damages. Plaintiff agreed to the remittitur. Defendant 
appealed alleging that $50,000 was still excessive. The Supreme Court 
of Missouri affirmed the action of the trial court, however, holding that 
it did not abuse its discretion in requiring a remittitur of $26,000. 

In Darnold v. Voges* plaintiff was injured while milking a cow, 
which had been frightened by the flash of a photographer’s bulb in the 
process of taking a picture of the cow being milked. Plaintiff’s injuries 
involved herniation of an intervertebral disk. The disk was removed to 
effect a spinal fusion. The result of this was to cause pain radiating 
down the outer aspect of the left leg and a permanent limitation of 
motion in plaintiff’s back for an indefinite period. The jury brought in 
a verdict of $72,813.90. The trial court required a reduction of 
$25,000. On appeal the court sustained the award as reduced. 

A striking case is Loftin v. Wilson. Plaintiff was a trainman who 
sustained serious injuries when the train on which he was working 
collided with a truck. He was drenched with chemicals being used to 
spray the railroad tracks, his right foot was crushed and mangled, bones 
in each hand were fractured, he lost several teenth and some of his hair 
temporarily. Skin grafts were made from his uninjured leg, he was 
hospitalized 131 days and had to use crutches for more than a year. At 
the trial he was wearing a specially built shoe designed to compensate 
for the loss of part of his foot. His medical expenses present and future, 
loss of earnings to date of trial, and together with the damages for his 
diminished earning capacity totaled $92,273.91. The jury brought in a 





51 290 S.W.2d 71 (Mo. 1956). 
52 143 Cal. App. 2d 230, 300 P.2d 255 (1956). 
53 67 So.2d 185 (Fla. 1953). 
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verdict of $300,000, giving $207,726.09 for pain and suffering. The 
court held that this was excessive and ordered a new trial on the issue of 
damages, 


A PROPOSAL 


The foregoing discussion underscores a reality well understood in 
the legal profession, namely that the law relating to damages for pain 
and suffering in personal injury cases is extremely uncertain and the out- 
come of its application by juries and courts is highly unpredictable. In a 
certain proportion of the cases, perhaps a substantial proportion, the ulti- 
mate result comports with general notions of justice. In many cases, 
however, a person studying the appellate reports gains the impression that 
the tendency of juries is to award disproportionately large amounts for 
pain and suffering and that such awards are difficult for the courts to 
control in view of the absence of definitive principles to guide them. 


It is believed that a major contribution could be made to the general 
welfare and particularly to progress in personal injury law if a method 
could be found to establish a fair maximum limit on the award which a 
jury might be permitted to make for pain and suffering, or which a 
judge might permit to stand in such a verdict. The improvement would 
not only obtain in making this particular segment of the law more 
definite and certain but in the likely consequences of such definiteness 
and certainty. There are many areas of negligence law which need im- 
provement. Without attempting to enumerate them all, let us take as an 
illustration the desirability of modifying the contributory negligence rule 
by some form of so-called “comparative negligence.” A few states have 
accomplished this change but it has been a long and bitter battle. The 
liability insurance carriers are an effective, hard-working group with 
considerable influence in the legislatures. The prospect of eliminating one 
of their most potent defenses in negligence actions disturbs them deeply, 
for the effect of such a change in the law would be that a much higher 
percentage of negligence cases would go to juries in which the only prob- 
lem for the jury would be to determine the amount to be awarded to 
plaintiff. In view of the elasticity of the law with respect to awards for 
pain and suffering, it is understandable why the carriers are reluctant to 
expose themselves to an inevitable and perhaps an enormous increase in 
liability. It is understandable also why many legislators look with sym- 
pathy upon their opposition to a comparative negligence statute. 


It is believed that if a maximum limit was imposed on awards for 
pain and suffering, opponents of improvement in the law of negligence 
might be much more amenable to change. In the writer’s own state 
(Michigan) the State Bar Association for some years has been engaged 
in a futile effort to bring about the adoption of a comparative negligence 
statute. Several representatives of important liability carriers have 
acknowledged to the writer privately that the proposed statute has merit 
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and that they would be much less prone to oppose its adoption if a 
rational method of limiting damages for pain and suffering were adopted. 
The liability insurers are not fearful of excesses in connection with 
awards for medical expenses, loss of past or even future earnings, and 
similar measurable elements of damage. Undoubtedly there are oc- 
casional excesses in these areas but they are susceptible of correction by 
fair-minded judges, But in the award for pain and suffering no such 
stability or predictability exists and this uncertainty is an important reason 
why opponents of improvement in the law of negligence steadfastly 
fight such improvements. 

Precisely what the definitive limitation should be on awards for 
pain and suffering, the writer is not prepared to say with finality. As a 
point of departure for discussion, however, it is suggested that such award 
be limited to 50 per cent of the medical, nursing and hospital expenses 
proved at the trial. Admittedly, there is nothing magical about the 
figure 50 per cent, except that it seems to be a reasonable amount 
bearing a recognizable connection with pain and suffering. If the medi- 
cal, nursing and hospital treatment is protracted, the pain and suffering 
is likely to be great, and vice versa. 

Wherever the line should be drawn, or on whatever basis the 
maximum should be established, the desirability of a policy establishing 
such a maximum deserves careful consideration, Admittedly any maxi- 
mum will be arbitrary but no more arbitrary than any award for pain 
and suffering in a specific case. With a fixed maximum in effect, the 
arbitrariness would at least be uniform. Such a limit would cut the 
ground from under much of, the opposition toward changes in negligence 
law which are needed and which are recognized as desirable by judicious 
minded people. It would eliminate one of the principle reasons why 
many lawyers hesitate to join the movement for reform. In many 
respects the law of negligence is primitive and unsuited to the modern 
age, but not all of its deficiencies lie on the side of impeding the compen- 
sation of accident victims. One of its deficiencies lies in the danger of 
overcompensation of such victims on an irrational basis in the area out- 
lined in this paper. Improvement in personal injury law should not be 
limited only to those changes which increase the possibility of recovery 
by plaintiffs. It should go forward on all fronts. 











INCOME TAXES AND PERSONAL INJURY AWARDS 


RoBERT J. NorpsTrom* 


“It is doubtful that it is possible to fool juries into doing useful 
things when they are not apprised of the ends to be accomplished and 
are only given control of the means.” Morris, Punitive Damages in 
Tort Cases, 44 Harv. L. Rev. 1173, 1203 (1931). 


The last ten years have witnessed the rise of a new problem caused 
by federal income tax legislation—only this time the problem is caused 
because the tax does not have to be paid. Reference is made, of course, 
to the impact of the Internal Revenue Code of 1954, section 104, on 
personal injury awards, This section provides in part: 

(a) In General.—Except in the case of amounts attributable 

to (and not in excess of ) deductions allowed under section 213 

(relating to medical, etc., expenses) for any prior taxable 

year, gross income does not include— 


(2) the amount of any damages received (whether by suit 

or agreement) on account of personal injuries or sickness. . . . 
Thus, whenever a person receives an amount of money through the 
prosecution of a cause of action based upon tort (or upon “tort-type” 
rights) or through a settlement agreement entered into in lieu of prose- 
cuting such a cause, that sum of money is not taxable to the recipient.’ 

For more than twenty-five years this section of the Code was not 
seriously pressed by the bar in connection with the actual trial of a 
personal injury case. Undoubtedly the lower rates and the limited 
incidence of the income tax made this decision understandable. However, 
the 1940’s brought two extremely significant changes: a marked increase 
in the number of taxpayers and an even more marked tax burden on 
each taxpayer. These caused defense attorneys to begin pressing the 
court with the effect that section 104 of the Internal Revenue Code 
should have on the trial of personal injury cases. 

These attempts have had two thrusts:? 

1. Defense attorneys have sought to introduce evidence of 

the amount of federal income tax that the plaintiff was 





*Associate Dean and Professor of Law, The Ohio State University College 
of Law. 

1 [Internal Revenue Regulations §1.104-1(c). For an excellent discussion of 
the problem of this article from the standpoint of the income tax policies, see 
Cutler, Taxation of the Proceeds of Litigation, 57 Cotum. L. Rev. 470 (1957). 

Punitive damages and interest on a personal injury judgment are generally 
taxable and thus fall outside the scope of this article. bid, 57 Cotum. L. Rev. 
470, 473 (1957), footnotes 12 and 13. 

2 Arguments made in this article apply also to the impact on tort damages of 
state and local income tax laws which contain an exclusion similar to I.R.C. 


§104(a) (2). 
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paying prior to his injuries. The purpose of such evidence is to 

decrease the “gross income” evidence introduced by the plaintiff 

and thus to decrease the amount of one of the principal factors 

which determine the size of the final award, 

2. Defense attorneys have requested an instruction which states, 

in effect, that any award made to the plaintiff will not be 

subject to federal income tax. The avowed purpose of such a 

request is to prevent a jury from adding to an award (which 

has already been calculated in accordance with the general 

measure of damages) an amount which it erroneously believes 

that the plaintiff will be called upon to pay for income taxes. 

In both instances these attempts have met with little success. To 
date, the majority of decisions has refused the evidence as well as the 
instruction.® The purpose of this article is to examine the principal cases 
in these areas and to suggest a confusion that has unnecessarily confounded 
the results. These two problems will be discussed separately and will 
then be contrasted at the close of this article. 





3 Refusing to allow evidence of income tax: Briggs v. Chicago Great West- 
ern Railway Company, 248 Minn. 418, 80 N.W.2d 625 (1957) (dictum); Hall v. 
Chicago & North Western Ry. Co., 5 Ill. 2d 135, 125 N.E.2d 77 (1955); Leming 
v. Oil Fields Trucking Co., 44 Cal. 2d 343, 282 P.2d 23 (1955) (dictum); Texas 
& N.O.R. Co. v. Pool 263 S.W.2d 582 (Texas Civ. App. 1953); Pfister v. City of 
Cleveland, 96 Ohio App. 185, 113 N.E.2d 366 (1953) (dictum); Dempsey v. 
Thompson, 363 Mo. 339, 251 S.W.2d 42 (1952); Smith v. Pennsylvania Rd. Co., 
59 Ohio L. Abs. 282, 99 N.E.2d 501 (1950); Stokes v. United States, 144 F.2d 82 
(2d Cir. 1944); Combs v. Chicago, St. P., M. and O. Ry. Co., 135 F. Supp. 750 
(N. D. Iowa 1955) (dictum) ; Runnels v. City of Douglas, Alaska, 124 F. Supp. 657 
(D. Alaska 1954); O’Donnell v. Great Northern Ry. Co., 109 F. Supp. 590 (N.D. 
Cal. 1951); Chicago & N.W. Ry. Co. v. Curl, 178 F.2d 497 (8th Cir. 1949). 
Allowing such evidence to be introduced: British Transport Commission v. Gourley 
[1955] 3 All E.R. 796; Southern Pac. Co. v. Guthrie, 180 F.2d 295 (9th Cir. 1949), 
but see discussion in 186 F.2d 926 (1951); Armentrout v. Virginian Ry. Co., 72 F. 
Supp. 997 (S.D.W. Va. 1947) rev’d on other grounds, 166 F.2d 400 (4th Cir. 1948). 
Wrongful death cases present a different problem because they depend on statutes 
which often adopt a “contributions” or “savings” test. See Onto Rev. Cope 
§2125.02. Cf. De Vito v. United Air Lines, Inc., 98 F. Supp. 88, 98 (E.D. N. Y. 
1951); Wetherbee v. Elgin, Joliet & Eastern Ry. Co., 191 F.2d 302 (7th Cir. 
1951); Smith v. Pennsylvania Rd. Co., supra. 

Refusing to allow instruction: Briggs v. Great Western Railway Co., 248 
Minn. 418, 80 N.W.2d 625 (1957); Missouri-Kansas-Texas Railroad Company v. 
McFerrin 291 S.W.2d 931 (Tex. 1956); Maus v. The New York, Chicago & 
St. Louis Rd. Co., 165 Ohio St. 281, 135 N.E.2d 253 (1956); Highshew v. Kushto 
235 Ind. 505, 134 N.E.2d 555 (1956); Mitchell v. Emblade, 80 Ariz. 398, 298 P.2d 
1034 (1956) (pain and suffering) ; Atlantic Coast Line v. Brown, 93 Ga. App. 805, 
92 S.E.2d 874 (1956); Atherly v. MacDonald, Young & Nelson, Inc., 142 Cal. App. 
2d 575, 298 P.2d 700 (1956); Hall v. Chicago & North Western Ry. Co., 5 Ill. 2d 
135, 125 N.E.2d 77 (1955) (comment to jury by counsel); Combs v. Chicago, 
St. Paul, Minnesota and Omaha Ry. Co., 135 F. Supp. 750 (N.D. Iowa 1955). 
Allowing the instruction: Dempsey v. Thompson, 363 Mo. 339, 251 S.W.2d 42 
(1952), overruling Hilton v. Thompson, 360 Mo. 177, 227 S.W.2d 675 (1950) ; 
Atherly case, supra, where court indicated that “even though it would have been 
proper to give the proffered instruction, it was not reversible error to fail to do so.” 
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Before doing this, however, it is interesting to notice how these 
problems have grown since 1944. The earliest reported American cases 
come one from Nebraska* and one from the Second Circuit.> The 
Second Circuit case involved an attempt by the defendant to introduce 
evidence of the amount of taxes that the libellant—who was suing for 
permanent injuries—would have had to pay had he not been injured 
and had he been able to go on working. This was refused by the trial 
judge, thus presenting a case of the first type mentioned above. Judge 
Frank, writing the Court’s opinion, affirmed with one sentence: 

We see no error in the refusal to make a deduction for income 

taxes in the estimate of libellant’s expected earnings; such deduc- 

tions are too conjectural.® 

In the Nebraska case, the jury during its deliberations inquired of 
the judge whether a recovery by the plaintiff was subject to income taxes, 
The trial judge stated that he would give no instruction on this subject, 
raising the second type of case. On appeal to the Supreme Court of 
Nebraska his position was affirmed, the court saying: “We observe nothing 
in this which could have prejudiced either one of the parties.” However, 
it appears that this sentence refers, not to the failure to instruct the jury 
or to answer the jury’s question, but to the method by which the judge 
informed the jury that he was refusing to answer its question.” Thus, 
the reviewing court (and probably the attorney for the defendant) did 
not think the problem serious enough that it be considered on its merits. 

Compare these two brief references to the lengthy opinions that have 
recently been handed down by the Supreme Courts of Missouri,® Illinois® 
and Ohio,’ as well as the numerous articles that have appeared in 
law reviews during the last five years.’* Clearly this is an area of 
the law that is being subjected to increasing pressures. In these formative 
years the problems presented need to be closely scrutinized by the lawyers 





4 Crecelius v. Gamble-Skogmo, Inc., 144 Neb. 394, 13 N.W.2d 627 (1944). 
The earliest case is Fairholme v. Firth & Brown, Ltd. [1933] 49 T.L.R. 470, an 
English case. The present United Kingdom law is ably discussed in 34 CAN. BAR 
Rev. 940 (1956). 

5 Stokes v. United States, 144 F.2d 82 (2d Cir. 1944). 

6 144 F.2d 82, 87. Cf. treatment of tax factor in alimony cases. 153 A.L.R. 
1041. 

7 The statement was made to the jury through the bailiff. 

8 Dempsey v. Thompson, 363 Mo. 339, 251 S.W.2d 42 (1952) (evidence and 
instruction ). 

® Hall v. Chicago & North Western Ry. Co., 5 Ill. 2d 135, 125 N.E.2d 77 
(1955) (comment to jury). 

10 Maus v. The New York, Chicago & St. Louis Rd. Co., 165 Ohio St. 284, 128 
N.E.2d 166 (1956) (instruction). 

11 See, for example, DeParq and Wright, Damages under the Federal Em- 
ployers’ Liability Act, 17 Onto St. L.J. 430, 435, 466 (1956); 11 Miami L.Q. 304 
(1957) ; 24 Ins. CouNSEL Jour. 70 (1957); 74 So. Arr. L.J. 88 (1957) ; 26 Forp. L. 
Rev. 98 (1957); 35 No. Car. L. Rev. 401 (1957); 4 U.C.L.A. L. Rev., 636 (1957) ; 
10 S.W. L. J. 80 (1956); 69 Harv. L. Rev. 1495 (1956); 9 VANp. L. Rev. 543 
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and by the courts; poor analysis will lead only to meaningless distinctions 
and needless overruling in later years.’* 


I 


MEAsURE OF DAMAGES 


When a plaintiff has been injured through the acts of the defend- 
ant in such a manner that the substantive elements of a tort exist, the 
law of damages strives to compensate him for those injuries.’* Because 
of those injuries, certain elements have been taken from the plaintiff 
which he would have had had it not been for the injuries (e.g., his 
wages) and other elements have been thrust upon him which he would 
not have had had it not been for the injuries (e.g., his medical expenses). 
The law of damages attempts to compensate for both of these items. 
Typical language is found in an early Ohio case: 

. . . « It is a recognized and established principle of the law 

of torts, founded as we think in sound reason, that the com- 

pensation awarded to one who is injured, either in person or 

property, by the wrongful and unlawful act of another, shall 

at least be equivalent to, and should in all cases be commen- 

surate with, the loss or injury actually sustained. . . .'* 

Items of recovery falling within these legally protected areas 
are limitless. Varying combinations of facts produce varying injuries. 
However, for the purpose of this article we can concern ourselves with 
the more typical situations, leaving the atypical for later discussion.’® 

In the vast number of tort recoveries, the measure of damages 
embraces these four categories: (1) the reasonable value of medical 





(1956); 25 U. Cin. L. Rev. 385 (1956); 42 Iowa L. Rev. 134 (1956) ; 44 Ky. L.J. 
384 (1956); 15 Onto St. L.J. 81 (1954); 11 WasH. & Lee L. Rev. 66 (1954); 32 
Texas L. Rev. 108 (1953); 21 U. Cut. L. Rev. 156 (1953) ; 42 Geo. L.J. 149 (1953) ; 
8 ARK. L. Rev. 174 (1953); 33 B. U. L. Rev. 114 (1953); 32 Nes. L. Rev. 491 
(1953). 

12See British Transport Commission v. Gourley [1955] 3 All E.R. 796 over- 
ruling Billingham v. Hughes [1949] 1 K.B. 643, 9 A.L.R.2d 311; Dempsey v. 
Thompson, 363 Mo. 339, 251 S.W.2d 42 (1952) overruling Hilton v. Thompson, 
360 Mo. 177, 227 S.W.2d 675 (1950). Examples of this principle can be drawn 
from every newer area of the law. See expression of this idea in Cheatham and 
Reese, Choice of the Applicable Law, 52 Cotum. L. Rev. 959 (1952). 

13See cases cited in McCormick, DAMAGES §1 and footnote 2 to §137 and p. 
560 (1935). 

14 Mahoning Valley Railway Co. v. DePascale, 70 Ohio St. 179, 187, 71 N.E. 
633 (1904). See also 4 RESTATEMENT, Torts §924. But see the pointed challenge 
by Jaffe in his excellent article in 18 Law & Contemp. Pros. 219 (1953). 

15 For example, see cases involving: disfigurement, Smith v. Pittsburgh & W. 
Ry. Co., 90 Fed. 783 (N.D. Ohio 1898) and Davis v. Zucker, 62 Ohio L. Abs. 81, 
106 N.E.2d 169 (1951); fright and humiliation, McCormick, DAMAGES §88 (1935) ; 
aggravation of injury through negligence of physician, Tanner v. Epsey, 128 Ohio 
St. 82, 190 N.E. 229 (1934); Loeser v. Humphrey, 41 Ohio St. 378, 52 Am. Rep. 86 
(1884) ; duty to consult physician, Sette v. Dakis, 133 Conn. 55, 48 A.2d 271 (1946) ; 
11 A.L.R.2d_ 230. 
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expenses, past and future;'® (2) compensation for pain and suffering, 
past and future;'? (3) the value of plaintiff’s lost time prior to the 
action;’* and (4) the value of the decrease in plaintiff's future earning 
capacity.’ These are present in varying degrees in different cases and 
no attempt is made here to refine the distinctions. Our concern is limited 
to the tax consequences of recoveries for these items. However, a brief 
look at the theory underlying (3) and (4) is necessary before those 
tax aspects can be considered. 


Value of lost time 

This is not a recovery for lost income; it is a recovery for the 
value of the time that a person has already lost because of the injuries.” 
The time itself has a value to the plaintiff; it has been taken from 
him by the negligence of the defendant; thus, the defendant must 
make compensation to the plaintiff. When the plaintiff is gainfully 
employed the distinction between time and income is usually academic 
because the measure of that lost time generally becomes that income.” 
However, when an unemployed* or an “already-compensated””* plain- 





16 Hunt v. Boston Terminal Co., 212 Mass. 99, 98 N.E. 786 (1912); Birming- 
ham R. Light & P. Co. v. Girod, 164 Ala. 10, 51 So. 242 (1909); 4 RESTATEMENT, 
Torts §919; 82 A.L.R. 1325. The value of future expenses is compensated at 
present worth. Mintz v. Atlantic Coast Line R. Co., 233 N.C. 607, 65 S.E.2d 120 
(1951); Bartlebaugh v. Pennsylvania R. Co., 78 N.E.2d 410 (Ohio App. 1948) 
mod. in 150 Ohio St. 387, 82 N.E.2d 853 (1948). See also 13 A.L.R. 2d 353 for 
cases dealing with recovery when the plaintiff has received hospitalization or 
surgical insurance. 

17See Plant, Damages for Pain and Suffering, 19 Onto Sr. L. J. 200 (1958) ; 
Littman v. Bell Telephone Co. of Pennsylvania, 315 Pa. 370, 172 Atl. 687 (1934) ; 
Pennsylvania Co. v. Files, 65 Ohio St. 403, 407, 62 N.E. 1047 (1901); 81 A.L.R. 
423; 115 A.L.R. 1149. Compensation for future pain and suffering limited to life 
expectancy after the injury. Prairie Creek Coal Mining Co. v. Kitrell, 106 Ark. 
138, 153 S.W. 89 (1912). Generally compensation for future pain and suffering is 
not reduced to present value. 28 A.L.R. 1181. But see Bartlebaugh v. Pennsylvania 
R. Co., 78 N.E.2d 410, 414 (Ohio App. 1948), mod. in 150 Ohio St. 387, 82 N.E.2d 
853. 

18 See Denco Bus Lines v. Hargis, 204 Okla. 339, 229 P.2d 560, 562 (1951) and 
discussion infra. ; 

19 See discussion infra. 

20 McCormick, DAMAGES §87 (1935). 

21Dickson v. Queen City Coach Co., 233 N.C. 167, 63 S.E.2d 297 (1951); 
McCormick, DAMAGES §87 (1935). 

22 Thrie v. Anthony, 205 Md. 296, 107 A.2d 104 (1954); Blacklin v. McCarthy, 
231 Minn. 303, 42 N.W.2d 881 (1950); Fotter v. Butler, 145 Me. 266, 75 A.2d 160 
(1950); Cincinnati N.O. & T.P. Ry. Co. v. Perkins, 205 Ky. 798, 266 S.W.2d 652 
(1924). The amount must be made reasonably certain; Jackson v. Choquette & Co., 
78 R.I. 164, 80 A.2d 172 (1951). 

23 Hayes v. Morris, 98 Conn. 603, 119 Atl. 901 (1923) (wages continued as a 
gratuity) ; Shea v. Rettie, 287 Mass. 426, 192 N.E. 44 (1934) (wages continued as 
a matter of right) ; Johnson y. Kellam, 162 Va. 757, 175 S.E. 634 (1934) (plaintiff 
received insurance on account of injury); Truscon Steel Co. v. Trumbull Cliffs 
Furnace Co., 120 Ohio St. 394, 160 N.E. 687 (1927). 
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tiff is involved, the distinction has practical meaning for it can result 
in requiring the defendant to respond in damages even though, in one 
sense, no income has been lost.** 


Value of the decrease in future earning capacity 


Whenever the injury has caused a disability that wiil extend beyond 
the date of the trial, it is possible that the plaintiff’s earning power 
in the future will be affected. When this type of disability has been 
shown, the plaintiff is entitled to further compensation—for his capacity 
to earn in the future has been taken from him, either in whole or in 
part. This area of recovery is concerned with “what a man would be 
able to earn in the future and his capacity to ‘make good.’”®* In its 
broad sense it is no more than a logical extension of the recovery for 
the value of his time lost in the past, with the date of the trial serving 
only as a reference point. 

The measure of this item is more difficult however, because it 
involves the uncertainties of the future. In the first place it requires a 
showing that the injury has some form of permanence.** Then the 
plaintiff must go on to show the court how to value the diminution in 
his earning capacity. That involves not only the difficulties of attempting 
to prove how much this person, with his education and personal traits, 
would probably have been making in the future but it also requires a 
showing of how long he could have been expected to have continued 
earning such an amount.”” This usually brings the plaintiff’s attorney 
to life expectancy tables and the defendant’s attorney to a consideration 
of the plaintiff’s health as well as an argument that it is work and not 
life expectancy that should be used.”* 

If this were the end of the problem, the tax considerations would 
be relatively simple of solution. However, the plaintiff is not entitled 
to have his annual earning capacity decrease multiplied by his life 
expectancy and the resultant figure given to him in dollars and cents.” 
He is entitled to his earnings only as they would have been distributed, 





24 Not all courts allow all unemployed or compensated plaintiffs to recover. 
For example, some courts draw a line between gratuities and payments as a matter 
of right, holding that the latter must be mitigated. See e.g., Moon v. St. Louis 
Transit Co., 247 Mo. 227, 152 S.W. 303 (1912). This distinction is questionable 
since it is arguable that the employee actually paid for his contract right to have 
his wages continued by taking a lesser salary during the time he was working. 
Rigney v. Cincinnati Street Ry. Co., 99 Ohio App. 105, 58 N.E.2d 202 (1954). On 
the problem generally, see 18 A.L.R. 678 and 95 A.L.R. 575. 

25 Shaw v. Pacific Supply Co-operative, 166 Ore. 508, 113 P.2d 627 (1941). 

26 McCormick, DAMAGES §86 (1935). 

27 There appears some question as to whether the expectancy of the plaintiff 
before or after injury is to be used, although the better view supports the former 
measure. McCormick, DAMAGEs §86 (1935); Hallada v. Great Northern Railway, 
244 Minn. 81, 69 N.W.2d 673 (1955). 

28 Immel, Actuarial Tables and Damage Awards, 19 Ohio St. L.J. 240 (1958). 

2932 Nes. L. Rev. 583 (1953). 
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over his lifetime.*® In short, the compensation for the decrease in future 
earning capacity must be reduced to its present value. In theory—and 
this theory will be important in understanding the thesis of this article 
—this is an attempt to award plaintiff that amount of money which, 
if invested at a reasonable return,®* would annually give the plaintiff 
the value of the decrease in his earning capacity and which would, at 
the end of the determined expectancy, be reduced to zero value.™ 
Naturally this is much less than merely multiplying the two factors 
together for it takes account of the fact that the judgment money earns 
interest each year. 

It is not suggested that plaintiffs actually invest their awards in 
this manner. What they do with their judgments after they receive them 
has, under the traditional notion, been of no concern to the court. 
However, this theory is important since it is the method by which juries 
are supposed to have arrived at their verdicts and it is only on this 
theory that the problem of income taxation can be considered. When a 
jury uses a method which produces an excessive award, courts have no 
difficulty in setting it aside.** 

With these few generalities as background, we are ready to expand 
the impact of federal income taxation on these awards. 


II 


EvIpENCE OF INCOME TAx 


During the course of the trial the plaintiff will have introduced 
evidence of his income at the time of injury. This, of course, is 
admissible to help measure the value of his lost time, as well as the 
value of the decrease in his future earning capacity. It is these two 
elements of damages that are of concern in this section since they are 
measured by lost izcome. In order to have some figures before us, let 
us assume that the evidence shows that plaintiff was earning $10,000 a 
year prior to the injury and that he will not be able to earn another 








30 Theoretically, the plaintiff is entitled to his future income at the same 
periods (i.e., weekly, monthly, etc.) as he would have earned it had it not been 
for the injury. However, the practice has been to make computations on an annual 
basis only. 

31 This phrase is expressed differently by various courts. It is not necessary 
in this article to attempt an analysis of the rates used by courts in this country. 
The problem is annotated in 105 A.L.R. 234. 

32 Bartlebaugh v. Pennsylvania R. Co., 150 Ohio St. 387, 82 N.E.2d 853 
(1948). See annotation on duty to instruct jury in 77 A.L.R. 1440, supplemented in 
154 A.L.R. 800. 

33 Annot., 16 A.L.R.2d 3. See also annotation dealing with the effect of 
counsel’s mention of wealth or poverty of client, 32 A.L.R.2d 9. In these cases the 
court generally requires a new trial because the jury’s award is based on some- 
thing other than the law of damages. The same result should follow if erroneous 
notions as to taxes produce an award based on something other than the law of 


damages. 
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dollar as long as he lives.** Thus we have reduced his earning capacity 
in the future to zero. 

This “$10,000 a year” was, however, his gross earnings. Each 
year the plaintiff was undoubtedly required to pay a substantial portion 
of those earnings as income taxes. How much he paid depended, of 
course, on his exemptions and deductions as well as the tax rates, but 
under present rates this amount may easily exceed $1500 a year. Since 
any judgment comes to the plaintiff free of taxes,®® the defendant is 
eager to show the amount of taxes that plaintiff was paying and to 
urge to the court that the difference between these amounts should be 
used in determining the size of the award. The “savings” to the 
defendant can be considerable, amounting in the assumed case to $40,000 
or more if the plaintiff’s expectancy exceeded thirty days. 

This evidence of the amount of taxes paid could be sought to be 
introduced in many ways. It could be asked of the plaintiff on cross- 
examination, it could be directed to the actuary who has testified on 
the present worth of future income, or it could come from introduction 
of the plaintiff’s tax return.*® However, each is aimed at the same 
thing: getting before the jury the amount of the plaintiff’s et income. 

There is logic behind this attempt. The difference between what 
the plaintiff would have earned and the taxes he would have had to 
pay is the amount that the plaintiff has actually lost. Had it not been 
for the injury, he would have had to go on paying taxes as long as 
his income deductions and family status brought him within the provisions 
of the Internal Revenue Code; the primary purpose of this kind of 
recovery is to compensate—it is not to punish the defendant for his 
negligence;*’ and therefore it would appear that the evidence should 
be admitted. 


The holding of the courts 


Despite the logic of this position, the courts are nearly unanimous 
in holding that the gross rather than the net earnings of the plaintiff 
after taxes are to be given to the jury in aiding it to compute the amount 
of the plaintiff’s loss.8° When an attempt is made to search out the 
reasons for this holding, difficulties are encountered. The chief cause 
of these difficulties is that courts have confused this problem of intro- 
duction of evidence with the seemingly related one of whether the jury 
should be instructed that the award is excluded from the year’s gross 





34 This assumes a complete disability for life. A partial disability would 
involve the same question as presented in the remainder of this article; the only 
change would be in the amounts involved. See Baker v. Norris, 248 S.W.2d 870 
(Kans. City Ct. of App. 1952) where plaintiff was earning as much money after 
the injury as he was before the injury. 

35 INTERNAL REVENUE CODE OF 1954 §104 quoted supra. 

36 See Reeves v. Pennsylvania R. Co. 80 F. Supp. 107 (D.C. Del. 1948). 

37 See note 13, supra. 

38 See cases cited in first paragraph of note 3, supra. 
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income in computing federal income taxes.*® Their relation is only 
“seeming;” on their face they appear to be the same because both deal 
with taxes and the personal injury award. However, once analyzed, they 
present different problems and, therefore, the policies behind one are 
not necessarily relevant to the other.*® It is this confusion that makes 
the reasons which underlie each difficult to separate. Nevertheless, it 
would appear that the following are most often in the court’s mind 
when it refuses to admit the evidence:** 

1. The impact of federal taxes is a matter between the plain- 

tiff and the taxing authorities, The defendant has no interest 

in whether or not a tax is levied. 

2. To allow the introduction of such evidence would upset 

a well-established precedent. 

3. The amount of federal income tax is too conjectural to 

be considered by the jury. 
These are worthy of individual consideration. 

1. The impact of federal taxes is a matter between the platntiff 
and the taxing authorities. This type of language is found in early 
English decisions‘? and has recently found its way into the American 





39 Hall v. Chicago & North Western Ry. Co., 5 Ill. 2d 135, 149-152, 125 N.E.2d 
77. (1955); Maus v. The New York Chicago & St. Louis Rd., 165 Ohio St. 281, 
135 N.E.2d 253 (1956) (especially the discussion of the Stokes and Combs cases on 
page 284 of the opinion in 165 Ohio State Reports) ; 33 B.U.L. Rev. 114 (1953). 

40 If Congress were to amend the portions of I.R.C. §104 relevant to tort 
awards and were to require inclusion of the amounts received in lieu of lost income 
in the injured person’s annual gross income, there would then be an overlap be- 
tween the two problems of introduction of evidence and request for an instruction. 
In that event the measure of damages should be so cast that it would not result in 
double taxation of lost earnings. From this, 69 Harv. L. Rev. 1495 (1956) argues 
the present existence of a Congressional intent not to have taxation considered in 
any aspect in the damage action. 

41 Other reasons have been advanced, but only in isolated cases. For example, 
in 8 ArK. L. Rev. 174, 175 these additional reasons were advanced as having 
stemmed from English cases: (1) “conceding tax liability on future earnings, the 
plaintiff would, nevertheless, have the use of his earnings until the successive due 
dates of such taxes” and (2) “tortfeasors who confine their wrongs to plaintiffs in 
the upper income brackets would practically escape liability by a plea that any 
award would represent income confiscated by the tax.” Notice the feeling that 
people who do “wrongs” must be made to pay a substantial sum. As with the true 
collateral source cases, a feeling that the civil law should be used to punish takes 
over this area of torts. Perhaps this is not wholly without reason, Spokane Truck 
& Dray Co. v. Hoefer, 2 Wash. 45, 25 Pac. 1072 (1891), but it would be better for 
courts to face the problem directly rather than to talk about tortfeasors who 
“confine” their wrongs to upper income plaintiffs. How about those who injure 
only the low income plaintiffs or business men who earn “profits”? See Slagle, 
The Role of Profits in Personal Injury Actions, 19 Ohio St. L.J. 179 (1958). 
Should the need for punishment be less in these cases? 

42 Billingham v. Hughes [1949] 1 K.B. 643, 9 A.L.R.2d 317; Fine v. Toronto 
Transp. Commission 1945 Ont. Week. N. 901, 1 D.L.R. 221 (1946). 
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cases.** It has also been picked up by law review writers.** Here is an 
example of how it has been written in what has become the leading 
case denying both the evidence and the instruction: 

It is a general principle of law that in the trial of a lawsuit 

the status of the parties is immaterial. Thus, what the plaintiff 

does with an award, or how the defendant acquires the money 

with which to pay the award, is of no concern to the court or 

jury, Similarily, whether the plaintiff has to pay a tax on the 

award is a matter that concerns only the plaintiff and the 
government. The tort-feasor has no interest in such question, 

and the jury were to mitigate the damages of the plaintiff 

by reason of the income tax exemption accorded him, then the 

very Congressional intent of the income tax law to give an 

injured party a tax benefit would be nullified.*® 

It is true that this was written by the court in a part of its opinion 
that was supposedly dealing with the impropriety of a remark by counsel 
for the defendant in his closing argument to the jury when he stated 
that “whatever amount he [the plaintiff] receives by way of a verdict 
in this case is not subject to Federal income tax.” As will be pointed 
out in the next section of this article, language of the type quoted above 
can have nothing to do with the propriety (or impropriety) of such a 
remark or of a charge on this subject. At this point the court has 
confused the effect of the introduction of evidence of the amount of 
tax being paid with the effect of an instruction that no tax is going to 
be levied on the award. However, the philosophy behind such a quotation 
is directly applicable to this first branch of our problem. Thus it is dis- 
cussed at this point. ‘ 

Notice that this statement regarding the impact of taxes has two 
ideas included within it. First, there is the notion that what a plaintiff 
does with an award after he received it is of no concern to the court. 
This, of course, correctly reflects what many courts have held. The 
measure of damages merely gives to the judge and to the jury the 
method by which an award is to be reached—in this case by determining 
the value of the plaintiff’s lost time and the present worth of the 
decrease in his future earning capacity. After he has that award, plaintiff 
may invest in stocks that double in value or he may buy a worthless 
uranium mine. In either case, our system of law has said that this is 
of no concern to the court. The defendant has paid what im theory is 
owing to the plaintiff and that is all he will be called upon to do. 

However, such a statement has no application to the problem in 
this section of the article. The statement assumes that the award im theory 
correctly measures the plaintiff’s loss; if it does, then what he does with 
the money is up to him. But the statement does not attempt to determine 





43 Hall v. Chicago & North Western Railway Company, 5 Ill. 2d 135, 125 
N.E.2d 77 (1955). 

4469 Harv. L. Rev. 1495 (1956); 33 B.U. L. Rev. 114, 115 (1953). 

45 Hall case, supra note 43, 5 Ill. 2d at pages 151-52. 
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how such an award is measured—and how to measure the award is 
the problem of this section. For example, the reasonable value of 
medical expenses is a proper item of damages in a tort action.*® Whether 
the plaintiff actually pays them is of no concern to the court in that tort 
action. The defendant’s duty is only that of reimbursing the plaintiff 
for the fair amount of those expenses, However, it does not follow that 
because the payment of these bills is “of no concern” of the court, that 
those bills are not to be considered in measuring the size of the award. 

In short, this type of statement begs the question. We are still left 
with the problem with which we began: should the fact that plaintiff 
had to pay taxes on his earnings before the injury be considered by the 
jury in arriving at the size of the award? 

The last part of the quotation has within it what actually appears 
to be concerning the court—and here is the second idea it expresses: this 
is a matter between the plaintiff and the government and to let the 
jury consider the plaintiff’s income after taxes in determining the size 
of the award would be to nullify “the very Congressional intent . . . 
to give an injured party a tax benefit.” Here the court has tried to 
make this problem parallel to the collateral source cases. If the plaintiff’s 
bills or wages are paid by an outside source (such as insurance), this is 
collateral to the defendant and generally cannot be taken advantage 
of by him.** This assumes that Congress intended to give injured persons 
a benefit by exempting these awards under section 104 of the internal 
Revenue Code of 1954. Consider, however, these two answers: 

First, exempting the award, once obtained, from inclusion in gross 
income does not necessarily have anything to do with an intention that 
the amount of taxes that the plaintiff was paying prior to the injury 
should or should not be considered by the jury in arriving at the amount 
of the award. It merely says that once the proper measure of damages 
has been used to arrive at the award, it will not be included in gross 
income for this or any other taxable year. 

Second, this was not the intent—let alone the “very intent”— 
of Congress when the predecessor of section 104 was enacted. This 
provision did not appear in our tax laws until the Revenue Act of 
1918.** It was included at that time—not to benefit injured parties— 
but because Congress thought that it was doubtful that tort damages 
were income within the meaning of the Sixteenth Amendment.*® The 





46 See note 16, supra. 

47 See Wells v. Minneapolis Baseball & Athletic Association, 122 Minn. 327, 
142 N.W. 706 (1913); 13 A.L.R.2d 355; 43 Geo. L. Rev. 515 (1955). 

48 Revenue Act of 1918, §213(b) (6), 40 STAT. 1066. This exclusion was for 
“damages received whether by suit or agreement on account of such injuries or 
sickness.” The present statute is set out, supra. 


49 Early regulations promulgated by the Commissioner sought to tax amounts 
“received as the result of suit or compromise for personal injury”—likening them 
to proceeds of insurance. U.S. Treas. Reg. 33 (rev.) art. 4 §25 (1918). However, 
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exclusion was added to remove these doubts. Perhaps it could be argued 
that the section was continued out of some benevolent motives, but 
evidence of these motives is hard to find.®*' This appears to be but 
another example of attributing a non-existent intent to a legislature 
to reach an already-decided-upon result. If so, we are still left searching 
for the reasons that have caused the courts to reach these results. 

2. Introduction of this evidence would upset a well-established 
precedent, This, of course, has already been shown not to be the fact. 
It has only been the past decade that has witnessed any real activity 
in this area. “Well established precedents” are not that easily built. 
Yet, we find courts remarking: 

In my opinion, the claim of the defendants that tax 
should be taken into consideration in assessing damages should 
be rejected. I do not think this court ought to alter what has 
been the recognized practice for so long. 

and: 

There is no authority for deducting income tax at an 
estimated liability, in determining present value of future 
earnings. 

There are also cases in a similar vein that are contented to reach the 

same decision by merely citing another case™ or advancing no real 

reason at all for the result.°° A law review writer summed it up thus: 
[T]o take income tax liability into consideration 





a few weeks later the Attorney General, in response to an inquiry by the Treasury 
Department, stated that insurance proceeds were “ ‘capital’ as distinguished from 
‘income’ receipts.” 31 Ops. Atry. GEN. 304, 308 (1918). In T.D. 2747 the Com- 
missioner reversed himself by holding that insurance proceeds were not taxable 
as income and, consistently, that damages received from suit or settlement for 
personal injuries were also to be excluded. 20 Treas. Dec. Int. Rev. 457 (1918). 

See 1 U.S. Int. Rev. BuLL. (Part 1) (1922) 94; 25 U. Cin. L. Rev. 385 (1956). 

50H. R. Rep. No. 767, 65th Cong. 2d Sess. 9-10: “Under the present law it is 
doubtful whether amounts received through accident or health insurance, or under 
workmen’s compensation acts, as compensation for personal injury or sickness, 
and damages on account of such injuries or sickness, 2re required to be included 
in gross income. The proposed bill provides that such amounts shall not be in- 
cluded in gross income.” 

51 See argument in 69 Harv. L. Rev. 1495, 1496 (1956). 

52 Billingham v. Hughes, [1949] 1 K.B. 643, 9 A.L.R.2d 311, 318. Six years 
later the Billingham case was overruled. British Transport Commission v. Gourley 
[1955] 3 All E.R. 796, commented on in 69 Harv. L. Rev. 1495 (1956). 

53 O’Donnell v. Great Northern Ry. Co., 109 F. Supp. 590, 591 (N.D. Cal. 
1951). In Chicago & N.W. Ry. Co. v. Curl, 178 F.2d 497, 502 (8th Cir. 1949) the 
court rejected the evidence of the dctondent by saying: “Appellant offers no au- 
thority in support of this contention.’ 

As to the authority that did exist at the time of the O’Donnell case, see South- 
ern Pac. Co. v. Guthrie, 180 F.2d 295 (9th Cir. 1950) and Armentrout v. Virginian 
Ry. Co., 72 F. Supp. 997 (S.D.W. Va. 1947). The more serious objection to such 
statements is that they would result in preventing any growth in the common law. 

54 Runnels v. City of Douglas, Alaska, 124 F. Supp. 657 (D. Alaska 1954). 

55 Hall v. Chicago & North Western Railway Company, supra note 43. 
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would only upset the settled practice of courts not to do so.® 

Certainly if the “settled practice” of courts is to deny the intro- 
duction of this evidence, changing the rule would upset that “settled 
practice.” This no one would deny. However, this is not necessarily a 
reason to continue to cling to such a practice—if, indeed, this is what 
it is. Such an argument as this would defeat any overruling of precedents. 
It should be shown further that the practice should be continued either 
because it is sound or because it was relied upon by the parties. Therefore, 
there are at least these answers to such statements as those quoted above: 

First, there has been no “settled practice’—no line of precedents 
on this subject. As pointed out, the great bulk of cases has been decided 
in the last four or five years. Of course, the practice might have 
preceded the decided cases by many years, but if so, it was without the 
sanction of appellate decisions. A statement by courts that “this is the 
way we have been doing it” has not prevented those same courts from 
overruling other practices when convinced that they are wrong. 

Second, assuming that there is a long recognized practice, still no 
one has justifiably relied on it when he committed a tort. It becomes 
impossible to construct a reasonable argument in favor of continuing 
the practice solely on the basis of stare decisis." Reasons must be looked 
for beyond these statements. However, for the court that somehow feels 
that the plaintiff does have an interest in having the rule continued, 
there is always the possibility of the prospective overruling that was 
followed in Dempsey v. Thompson.” 

It is suspected once again that this argument about precedents and 
the lack thereof is not what is actually troubling the court. Instead, we 
may come closer with these sentences from a recent Indiana case: 

Inquiries at a trial into the incidents of taxation in damage 

suits of the character we have here, would open up broad and 

new matters not pertinent to the issues involved. Such subject 

matter would involve intricate instructions on tax and non-tax 

liabilities with all the regulations pertinent thereto. No court 

could, with any certainty, properly instruct a jury without a 

tax expert at its side.” 

It is recognized that this paragraph comes from a case involving a 
requested charge." However, if the language is restricted to that area, 

56 33 B.U. L. Rev. 114, 116 (1953). 

57 An attempt to uphold a tort rule of law solely on the basis of stare decisis 
has always been difficult. Here the courts feel much less constrained to cling to 
old dogma because the justifiable reliance factor is reduced to the minimum. See, 
for example, Ray v. Tucson Medical Center, 72 Ariz. 22, 230 P.2d 226 (1951) 
which should be compared with Crowley v. Lewis, 239 N.Y. 264, 146 N.E. 374 
(1925) and Treanor, 14 U. Cin. L. Rev. 221, 227-28 (1940). 

58 363 Mo. 339, 347, 251 S.W.2d 42 (1952). The prospective overruling was 
limited to the instruction problem but could be applied to the introduction of 


evidence without difficulty. 
59 Highshew v. Kushto, 235 Ind. 505, 134 N.E.2d 555, 556 (1956). 
60 The defendant had requested the court to charge that any award in favor 
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it can have no real meaning.®’ It is broader than the case in which it 
finds its setting; it represents an attitude—or a mind-set—by that court 
on the problem of inquiry into the effect that federal income taxation 
should have in determining the size of the personal injury award. 


It must be granted that such an inquiry would “open up broad 
and new matters” in the trial of negligence cases; however, it cannot 
be accepted without question that these matters are “not pertinent to 
the issues involved.” Why are they not pertinent? Why should we ignore 
the basic guide of tort law here and do something other than compensate 
the plaintiff? Are there some broader policies which are being effectuated 
by these holdings? 

Thus far they have been hard to discover. Are we to be satisfied 
with the simple statement that if the court were to examine into these 
problems, it would need a tax expert at the side of the judge? What 
kind of justice are we “dispensing” when we tell a defendant that we 
would like to help him but to do so would require us to get an expert? 
The handwriting is beginning to appear on the court-house wall: unless 
the bar examines carefully the justice involved in automobile negligence 
cases, the same thing will happen to them that happened to cases of 
industrial injuries.®** Legislatures soon provide an administrative agency 
to handle the problem. When these agencies are established the layman 
is often allowed to represent the injured party. This we should guard 
against—not just from a selfish vantage point, but also because lawyers 
by training are the group most sensitive to the meaning of justice and 
of client responsibility. It is doubtful that a mishandling of the tax 
problems in damage cases will result in an overthrow of the jury system 
for negligence cases. However, an accumulation of things like this may 
well have just this result.®* 





of the plaintiff would not be subject to federal income taxes. The Appellate Court 
(131 N.E.2d 657) had approved the charge but found that the failure to give it 
was not prejudicial in this case. The Supreme Court of Indiana reversed the 
Appellate Court’s statement that the instruction was proper. 

61There would need to be no “intricate instruction’; nor would a tax expert 
be necessary. The judge would charge that no taxes are due on any award made 
the plaintiff. This does not involve the future of the tax laws; it considers only the 
present tax status of tort awards. See subdivision III, infra. 

62 Reference is made to the adoption of state workmen’s compensation legis- 
lation. 

63 See Davis, ADMINISTRATIVE LAw §§3, 4; Marx, 4 New Approach to 
Personal Injury Litigation, 19 Onto St. L.J. 278 (1958); Greene, Must We 
Discard Our Law of Negligence in Personal Injury Cases?, 19 Onto St. L.J. 290 
(1958). Saskatchewan has provided for compulsory insurance and for awards 
by a state commission for every person injured by an automobile, regardless of 
the question of fault. Automobile Accident Insurance Act of 1952, Sask. STAT. 
(1952) Ch. 23, as amended Sask. STAT. (1953) Ch. 18. See Jaffe, Damages for 
Personal Injury: The Impact of Insurance, 18 LAw @& Contemp. Pros. 234 
(1953). 














226 OHIO STATE LAW JOURNAL [Vol. 19 


Is there not some sound reason on which a decision can be reached 
in these cases? 

3. The amount of federal income taxes is too conjectural to be 
considered by the jury. It is here that the rule of non-introduction of 
this evidence had its beginnings. In the Stokes case the court was con- 
tented to settle the problem with these five words: 

. . such deductions are too conjectural.“ 
It has been echoed in practically every other case that has decided to 
refuse the evidence.* 

What is it that is conjectural? Certainly we are not concerned 
with the recovery for pain and suffering or the recovery for the reason- 
able value of the plaintiff’s medical expenses. They are not measured 
by plaintiff’s income. Also, they would not have been incurred except 
for the injuries and thus no tax would have been payable.®* Nor is 
there much left to conjecture about the recovery for the value of the 
plaintiff’s lost time. At the time of the trial this is in the past and we 
can now compute with near-exactness the precise amount of taxes that 
would have been owing to the government had the injured person been 
able to continue earning the income that is used to measure the value 
of that lost time.®’ The conjecture must, therefore, refer to the future. 
Specifically it applies to those cases where the plaintiff is seeking to 
recover for the injury to his future earning capacity. 





64 Stokes v. United States, 144 F.2d 82, 87 (2d Cir. 1944). 

65 E.g., Briggs v. Chicago Great Western Railway Company, 248 Minn. 418, 
80 N.W.2d 625 (1957) (dictum); Smith v. Pennsylvania Rd., 59 Ohio L. Abs. 282, 
287, 99 N.E.2d 501, 504 (1950) (“such taxes are too speculative to be considered by 
the jury”); Dempsey v. Thompson, 363 Mo. 339, 251 S.W.2d 42 (1952) (“im- 
possible to compute with reasonable accuracy the amount of income tax liability’). 
This last case is of further interest because plaintiff died from unrelated causes 
1314 months after the trial. Defendant urged that this proved plaintiff did not 
have a life expectancy of 25 years. This, the court rejected saying: “Life ex- 
pectancy is based on the law of averages.” 363 Mo. at 350, 251 S.W.2d at 46. 
Could not income tax liability likewise be based “on the law of averages”? 

66 The author of 8 Ark. L. Rev. 174, 177 (1954) suggests that a tax would be 
due if the medical expenses had been deducted from gross income in a prior year 
and were recovered in this year. This is repeated in 42 Iowa L. Rev. 134, 137 
(1956). Basically, this is merely a cancelling proposition. 

67 No case has distinguished past earnings and allowed introduction of 
evidence of income tax payable on these. Perhaps the court is afraid that the jury 
will not be able to limit its consideration of the tax problem to past earnings but 
will try to carry the computation to future loss of earning capacity. See Pfister v. 
City of Cleveland, 96 Ohio App. 185, 113 N.E.2d 366 (1953) where the court 
stated that the jury obviously had determined the injuries not to be permanent. 
Although the case involved remarks to the jury, the language is broad enough to 
indicate that the taxes were still considered “complicated.” See 96 Ohio App. at 
187. Accord: Combs v. Chicago, St. Paul, Minnesota and Omaha Ry. Co., 135 F. 
Supp. 750, 757 (N.D. Iowa 1955) (dictum). 16 NACCA L.J. 212, 215 (1955) 
argues “uncertainty” and “confusion” as to an example involving past injuries 
only. 
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This conjecture and speculation could be found in such things as: 
(1) the family status of the injured party in the years to come; (2) 
possible changes in the exemption and deduction provisions of the tax 
law; (3) possible changes in the rates of taxation; and (4) possible 
changes in the cost of living, thus reflecting itself on the income of the 
plaintiff, These items are speculative. But are they so speculative that we 
should refuse to let the defendant even try to show them? Indeed, 
which is more conjectural: the existence of income tax in this country 
along the pattern that we now know it, or the continuance of the 
plaintiff’s salary during exactly the same period? Yet, we have no real 
difficulty in letting the jury speculate as to the existence of the latter. 
We will even let the plaintiff try to show that he might have earned 
more salary in the future.®* If the plaintiff receives the advantage of 
the speculation in his favor, why do we bar the defendant from even 
trying to show what appears to be a smaller speculation in his favor? 


A justification for the holdings of the courts 

Perhaps we can find a justification for what the courts are doing 
when we recall the theory on which the measure of the decrease in the 
future earning capacity is based. It attempts to give the injured party 
annually that sum of money which is equal to the amount by which 
his capacity to earn income in the future has been lessened. This sum 
of money consists each year—in theory—of a portion of the principal 
that was received in the award plus the interest that this principal has 
earned during the year. Each year the amount of earned interest 
decreases because the principal has been invaded in the prior years. The 
size of the award, then, takes account of the fact that the award itself 
will earn interest during the life expectancy of the injured person— 
and this interest is taxable, Therefore, if the court were to use net income 
after taxes to compute the amount to which the plaintiff was entitled, 
the amount which he actually received would be lowered even further 
by the amount of tax on the annual earned interest. The jury (or the 
court) would be called upon to add back into the award that sum of 
money which would take care of the taxes due on the interest. 

It is realized that this would be a smaller amount than the tax 
that would have been paid on the salary. In the case mentioned above 
of the person earning $10,000 a year, the first year’s interest (if figured 
at 4%) would be slightly more than $6400. The tax would be on this 
amount—not on the $10,000. Each year this would become a smaller 
and smaller figure and the tax would be less and less, until during 
the last few years it would approach or reach zero. However, if we 





68 Turrietta v. Wyche, 54 N.M. 5, 212 P.2d 1041 (1949). Recent courts have 
also begun to consider it proper to allow a judge to admonish the jury to take 
into consideration the decreased value of the dollar. Burlington Transp. Co. v. 
Staltz, 191 F.2d 915 (10th Cir. 1951); 12 A.L.R.2d 611. These cases are not 
directly in point since the jury is not told to consider the dollar’s future value. 
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were really trying to compensate, these two amounts would have to be 
considered, 


Balancing these difficulties, perhaps we can say that the result 
reached by the majority is a fair one.® At least it may be as fair as 
we can be when we are trying to measure the imponderables (and un- 
measurables) that exist in personal injury cases. Under our present system 
of trying cases, the introduction of evidence of net income after taxes 
to measure the size of the award for the loss in future earnings could 
result in turning every negligence case into a trial of the future of the 
federal income tax structure. This would call for a parade of tax 
experts on the stand, thus dragging out even longer the trial of these 
actions. This, then, could be the broader policy that the rule of excluding 
consideration of the impact of income taxes is effectuating: not extend- 
ing even longer the time involved in negligence trials and making court 
dockets even more over-crowded. It can be rationalized by saying that 
the best we can do for the parties in a personal injury case is to estimate 
the amount which comes close to compensating the injured person. Since 
there is some tax which would have to be added back if we were to use 
net income, our present approach is coming “close enough.””® 

Although the strength of this last paragraph is recognized, it should 
be remembered that the job of the law is to come as close as possible 
based upon the evidence it has and not to be satisfied with merely being 
close enough. It is this latter approach that may mean the ultimate estab- 
lishment of some other method of handling these cases. When an area 
becomes too difficult for a court to solve, there are always “experts” who 
can give us the solution. This idea that certain problems are too complex 
and require the solution of experts in the first instance, leaving courts 
merely the problem of review, has been the basis of the development of 
administrative law—both in the state and federal government.’ The 





69 See 32 Tex. L. Rev. 108 (1953). 


7016 NACCA L.J. 212, 215 (1955) also argues that taxes should not be con- 
sidered because of the rule of “singleness of recovery.” This rule requires plaintiff 
to recover all damages in one suit and “if the tax rates are reduced after plaintiff 
recovers his judgment, he could not return to court and ask for an offsetting in- 
crease in damages. . . .” See a similar argument in another area in Dempsey v. 
Thompson, 363 Mo. 339, 348, 251 S.W.2d 42 (1952). See also 20 NACCA L.J. 455 
(1957). This is, of course, inherent in every tort recovery for future losses. The 
tax rate may be increased, the company for which plaintiff worked may declare 
bankruptcy, the plaintiff may die within or he may outlive his expectancy, etc. All 
these must be considered by the jury but the fact that one might happen in the 
future is no grounds for removing the problem from jury consideration. See 
the Dempsey case, supra. 


71 Any one of scores of agencies would document this point. Perhaps the 
most apt analogy is found in workmen’s compensation. See discussion of reasons 
for this type of legislation in Marx, “Motorism” not “Pedestrianism”: Compen- 
sation for the Automobile’s Victims, 40 A.B.A.J. 421, 477 (1956). 
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opening phrase of these words from an Ohio Appeals Court should be 
heeded: 

...+ + Perhaps for absolute exactitude and justice, the jury 
should be so told and instructed to make an allowance in its 
general verdict for such item, but the formula for determining 
such tax element is so complicated that an instruction with 
respect to it would be most confusing to the jury and at best 
most difficult of ascertainment. As a practical solution, there- 
fore, the tax factor is ignored by the trial court in charging 
the jury.” 

This problem could be solved by requiring the jury to state sepa- 
rately the amount of its award for each element of damages claimed by 
the plaintiff.7* As to those that reflect lost income, the judge (with the 
aid of that “tax expert”) could then apply a formula which would 
reflect, as close as possible under all available evidence, the impact of in- 
come taxes. We are already letting juries use similar formulas with 
annuity and life expectancy tables’*—except that here we would not be 
concerned with the fact that the injured party may be different from 
the “normal” person for whom those tables are made. 

This solution is mentioned only to indicate that if the courts are 
refusing to receive evidence of income tax simply because it is too con- 
fusing for the jury to handle, there is a method which does meet the 
basic theory of torts (compensation)-and which can be made a part of 
our jury system.” This suggested method formed the basis of the opinion 
in Armentrout v. Virginian Ry. Co.,"* through which the district judge 
affirmed a jury’s verdict. This same process could be handled mathe- 
matically without the use of pages of computation. If, as some of the 
courts are beginning to indicate, justice does require that the impact of 
income taxes be considered in determining the size of the award—then 
it is imperative that a method be devised to meet this “justice.” 

The cases discussed above have assumed that the plaintiff had but 





72 Pfister v. City of Cleveland, 96 Ohio App. 185, 187, 113 N.E.2d 366 (1953). 
(Emphasis added.) 

73 One of the common features of American trials that makes it impossible to 
separate the amount allowed for each element of damages is the extensive use of 
a general verdict. Cf. British Transport Commission v. Gourley, supra note 52, 
where the verdict was as follows: £10,000 for pain and suffering, £15,220 for lost 
earnings and £22,500 for future loss of earnings. See also Durkee v. Commissioner, 
162 F.2d 184 (6th Cir. 1947). 

74 See discussion of these in Dempsey v. Thompson, supra note 65. 

7 Another method would be the requiring of installment payments by the 
defendant. Cf. treatment of taxes in alimony cases, 153 A.L.R. 1041. This, how- 
ever, is so radical a suggestion that it is mentioned only in a footnote to suggest 
that courts are not as powerless to adapt remedies as they would sometimes have 
lawyers believe. See alimony cases cited and discussed in 9 VAND. L. REv. 543, 
547-8 (1956). 

7672 F. Supp. 997 (S.D.W. Va. 1947), rev'd on other grounds, 166 F.2d 400 


(4th Cir. 1948). 
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the one source of income and that this source was taken from him 
through the tortious conduct of the defendant. Added problems are pre- 
sented when the plaintiff has outside income which continues in spite of 
the injury. An example of this exists when the injured person has in- 
vestments which earn dividends and interest even though he is unable to 
work at his job or profession. The added feature of outside income pro- 
duces two further problems. 


First, the court must decide whether the outside income is to be 
considered at all in determining the taxes to be paid in the future. For 
example, consider two persons: one is earning $10,000 a year and has 
no other income; the other is earning the same salary but also receives 
an additional $5,000 a year from investments which he has made during 
his life. If this outside income is considered and if both persons are in- 
jured by tortious conduct of the defendant, the recovery of the second 
plaintiff will be substantially less simply because he is receiving other 
taxable income.’ This results in the tax being computed as of the 
highest rate that plaintiff is and in the future probably will be paying, 
because the earnings he has lost have reduced his total income. In effect, 
then, they have been taken from the “top” of his income where the rates 
are the highest. On the other hand the court may take the position that 
the injured person’s income from his job or profession is being taxed first 
by the government and that the other earnings are not to be considered 
in fixing the size of the award. While there are equities favoring this 
approach, it certainly does not accord with the theory of the income tax 
laws or the basic notion of placing the plaintiff in the same financial 
position in which he would have found himself had it not been for the 
injury. 

Second, should the court decide to consider the outside income, it 
would then face the task of determining also the probable size of that 
income during the time that the injuries to the plaintiff will continue. 
If those injuries will permanently decrease his earning capacities, this 
might mean predicting the stock market future for the next twenty-five 
years or longer. 

Therefore, before a court allows evidence of the taxes that would 
have been payable had the plaintiff not been injured, it should examine 
carefully the difficulties that would be presented. There appears no 
single answer that solves all of them. The present approach has the merit 
of certainty but it violates the principle of attempting to compensate for 
injuries. It also runs the risk of contributing to a feeling that if these 
cases are too “hard” for a court to solve, perhaps there is another tribunal 
that can handle them. 





77 This is apparently the position taken by British Transport Commission v. 
Gourley, supra note 52. A verdict of £37,720 was reduced to £6,695 because in- 
vestment income of the plaintiff subjected him to a high rate of taxation. 34 CAN. 
Bar. Rev. 940, 941 (1956). 
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III 


INSTRUCTION RE INCOME TAx 


This problem has one more thrust that needs examination. Granted 
that the majority of American courts has refused to allow the intro- 
duction of evidence of the amount of taxes that the ,'>intiff was paying 
at the time of injury and granted that these same courts refuse evidence 
of the amount of taxes that might probably have been due on the income 
which is used to measure the decrease in future earning capacity, there 
is still the problem of whether the jury should be informed that the 
award is not taxable. The difference between these thrusts should be 
clear. As has already been pointed out, the evidence seeks to lower the 
amount of the award by decreasing the size of one of its primary factors; 
the instruction (or argument to the jury at the close of the case) at- 
tempts to prevent the jury from erroneously believing that the govern- 
ment will claim fifty per cent or more of the award made to the plaintiff 
and thereby increasing that award because of this mistaken belief. 

The type of instruction most often asked is typified by the one 
suggested in the Dempsey case:"* 

You are instructed that any award made to plaintiff as 
damages in this case, if any award is made, is not subject to 
Federal or State income taxes, and you should not consider 
such taxes in fixing the amount-of any award made plaintiff, 
if any you make.” 

Whether a court should give an instruction similar to this one in- 
volves different considerations than were found in the prior discussion. 
This instruction does not require any speculation as to the future tax 
structure of this country; it merely tells the jury that there will be no 
income tax levied on any award that is made to the plaintiff. This in- 
struction, therefore, does not call into question the plaintiff’s future 
marital status, the number of his exemptions, the size of his deductions, 
the amount of his outside income, or the future tax rates of this country. 
There can be no parade of tax experts across the stand, thus prolonging 
even longer the trial of negligence cases, It involves merely a simple 
statement of no longer than two or three sentences to the jury at the 
close of the trial. 

Why then have most courts refused to give this instruction? If we 
answer this question on the basis of the words they have used in their 
opinions, that question must be answered thus: many courts have refused 
to give this instruction because they have confused the problem of the 
instruction with the problem of whether the evidence of the incidence of 
taxation should be admitted during the trial.*° Once these are confused, 





78 Dempsey v. Thompson, 363 Mo. 339, 251 S.W.2d 42 (1952). 
79 Id. at 346, 251 S.W.2d at 45. 


80 An example of this is Briggs v. Chicago Great Western Railway Company, 
248 Minn. 418, 80 N.W.2d 625, 636 (1957): “We hold . . . that in a personal in- 
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the court can then point out how “confused” the jury would be with 
this added bit of information. For example, the Supreme Court of 
Indiana had the problem before it in a recent case.** The defendant had 
requested a charge which informed the jury that “in the event they 
found for the plaintiff any award made to him would not be subject to 
federal income t.acs.” The Court held that the giving of such a charge 
would have been improper and as authority cited a case from Tllinois*® 
and another from Ohio.** It then added this paragraph (a portion of 
which has already been quoted in this article): 
Inquiries at a trial into the incidents of taxation in damage 

suits of the character we have here, would open up broad and 

new matters not pertinent to the issues involved. Such subject 

matter would involve intricate instructions on tax and non-tax 

liabilities with all the regulations pertinent thereto. No court 

could, with any certainty, properly instruct a jury without a 

tax expert at its side. In our judgment such matters are not a 

proper subject for instruction on argument of counsel.™ 

The court has confused the two problems in this paragraph. All 
that it had to decide was whether the instruction should or should not 
have been given. The instruction is not “intricate” and no reference has 
to be made to the “regulations” promulgated under section 104 of the 
Internal Revenue Code of 1954. Above all, any court could give this 
instruction without resorting to a “tax expert.” Here, then, is the con- 
fusion of the two problems—for this paragraph undoubtedly represents 
the attitude of the Supreme Court of Indiana when the defendant has 
requested that income taxes be considered to determine the amount of 
the award. That is where the attitude has been treated in this article.®® 

Not all courts have treated the problem of the instruction in this 





jury suit the incidence of Federal income taxation is not a proper factor to be 
considered by the jury in making an award of damages and that it is therefore 
improper to instruct the jury that an award for damages for impairment of earning 
capacity, whether past or future, is exempt from such taxation.” (Emphasis added.) 
See also Maus v. The New York, Chicago & St. Louis Ry. Co., 128 N.E.2d 166, 
167 (Ohio App. 1955), aff'd, 165 Ohio St. 281, 135 N.E.2d 253 (1956): “To permit 
an instruction, as requested, herein, there should be an inquiry as to the amount 
allowed for actual loss of wages plus ‘probable future loss of earnings, for, as to 
those matters, the injured person, if he had not been injured and had he continued 
to work, would have paid income taxes on all of his earnings . . . the result... 
would . . . complicate the trial... .” 

This type of confusion prevents an intelligent handling of the problems 
involved. 

81 Highshew v. Kushto, 235 Ind. 505, 134 N.E.2d 555 (1956). 

82 Hall v. Chicago & North Western Ry. Co., 5 IIl.2d 135, 125 N.E.2d 77 
(1955). 

83 Maus v. The New York, Chicago & St. Louis Rd. Co., 165 Ohio St. 281, 
135 N.E.2d 253 (1956). 

84 Highshew v. Kushto, 235 Ind. 505, 134 N.E.2d 555 ,556 (1956). This same 
confusion is found in 33 B.U. L. Rev. 114 (1953). 

85 See subdivision II, supra. 











1958] INCOME TAXES 233 


manner. Undoubtedly the two best opinions, as far as meeting the 
question involved, come from Missouri® and IIlinois** and reach opposite 
results. In the Missouri case, the court decided that the trial court was 
correct in refusing to allow the defendant to inquire of an actuary 
whether he “knew there is no income tax on awards for personal injury” 
(the evidence problem already discussed) but added: 

. . «+ [I]t does not follow that defendant was not en- 
titled to have the jury instructed that any amount awarded 
plaintiff was not subject to Federal or . . . State income tax.** 

With this introductory thought the court then held that the instruction 
should have been given, Its reasoning took these steps: 

1. Present economic conditions have made nearly all citizens 

aware of the impact of income taxes; 

2. Few persons know of the special exception for personal 

injury awards; and 

3. Failure to instruct the jury as to this exception may well 

enhance the award which the plaintiff is entitled to receive 

under the genera] measure of damages. “Surely, the plaintiff 

has no right to receive an enhanced award due to a possible 

and, we think, probable misconception on the part of a jury 

that the amount allowed by it will be reduced by income 

taxes,””* 

The Illinois case analyzed the problem in the same manner but 
came to a different result. It held that the trial judge had been correct 
in allowing evidence only of the plaintiff's gross income before taxes. 
It then went on to consider remarks made by defendant’s counsel at the 
close of the trial to the effect that any award received by the plaintiff 
was not subject to federal income taxes. Holding these remarks to be 
improper, the court reasoned: 

1. The jury was correctly instructed on the measure of dam- 

ages, being “told specifically the elements that they should 

consider in awarding damages;”®° 

2. The court cannot assume that a jury will not follow these 

instructions—indeed, the presumption must be that those in- 

structions will be followed; and 

3. Since there is a possibility of harming the plaintiff by al- 

lowing an instruction on taxes, “it is better to instruct the 

jury on the proper measure of damage and then rely on the 
presumption. .. .”% 





86 Dempsey v. Thompson, supra, note 78. 

87 Hall v. Chicago & North Western Ry. Co., supra, note 82. See also Mitchell 
v. Emblade, 80 Ariz. 398, 298 P.2d 1034 (1956). 

88 363 Mo. 339, 346, 251 S.W.2d 42, 45. 

89 Jbid. 

905 Ill. 2d 135, 150, 125 N.E.2d 77, 85. 

915 Ill. 2d 135, 151, 125 N.E.2d 77, 86. Mitchell v. Emblade, 80 Ariz. 398, 
298 P.2d 1034 (1956) reached a similar result on a requested charge that taxes 
were not due on an award for pain and suffering. “We would prefer to assume 
that the jurors to the best of their ability will follow the instruction given and 
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Here, then, is the issue which is presented by this half of the 
problem. It involves deciding an almost “un-decidable” problem: what 
goes on in the jury room? Assume that the jury has followed the court’s 
instructions carefully. It has found that the substantive elements of a 
tort exist and has turned its attention to the measure of damages. Pain 
and suffering have been measured. Medical expenses have been con- 
sidered. Lost time and the decreased earning capacity have been deter- 
mined, The jury has arrived at a sum of $150,000. What happens 
next? 

If—as the Missouri court assumed—taxes are so commonly known 
to the average juror that his reaction would be to add (say) $75,000 to 
the $150,000 to cover those non-existent taxes, then the plaintiff is 
getting more than he deserves and the courts should do something about 
keeping the verdict within the rules of damages.** A charge similar to 
the one announced in the Missouri case** would appear to do this. 

If—as the Illinois court assumed—the charge would cause the 
jury to react by reducing the $150,000 on the feeling that “that’s a 
large sum of money to be getting tax free and we had better cut it back 
(say) $50,000,” then the plaintiff is getting less than he deserves and 
the courts have an equal obligation to keep the verdict within the rules 
of damages.** In either case, the job of the courts is to charge the jury 
in such a way that it is reasonably certain that the award conforms to 
the rules of damages. 
will not depart from the issues and the law as announced.” 282 P.2d 1034, 1038. 
Is this a question of what a court prefers to assume? Or is it a question of what 
the jury, in fact, does assume? 

92 By the words “getting more than he deserves” it is meant that the rules of 
tort and damage law would result in awarding plaintiff one amount of money and 
the jury is returning an award of a larger amount. It is not meant that these 
rules of tort and damage law necessarily are accurate measures of plaintiff’s in- 
juries. Continual study must be made of these rules as medical science advances. 
However, they should not be subverted by exceptions that have not been the result 
of this careful study. 

Wagner v. Illinois Central Railroad Co., 7 Ill. App. 2d 445, 129 N.E.2d 771 
(1955) bears on this problem. The first trial in this case resulted in a verdict of 
$130,000 for the plaintiff., On a new trial a verdict of $80,000 was returned. At 
the second trial the court charged the jury that any award given plaintiff was not 
subject to income taxes. The plaintiff appealed. Pending the appeal the Illinois 
Supreme Court decided the Hall case, supra note 82. The Appellate Court dis- 
tinguished the Hall case but reversed the lower court on the theory that the 
instruction possibly entered into the jury’s award, thus harming the plaintiff. 
It is equally possible that the first jury added $50,000 believing that it would be 
needed for income taxes. 

93 Text accompanying note 79, supra. 

94 It has also been argued that the instruction might cause the jury to decide 
that the award should have been computed on net income after taxes rather than 
gross income before taxes, this being contrary to the general measure of damages. 
21 U. Cur. L. Rev. 156, 157 (1953). It is difficult to believe that it is impossible to 
draft a charge which would tend to prevent this type of mistake. When we recall 
that the original decision was made by some courts, not on the basis of justice, 
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Thus, the question becomes easy to state but hard to answer. It is 
hard to answer because, as yet, no good system has been devised to 
determine just how a jury reacts.” Until this is done, it is perhaps true 
that courts must assume that juries follow the instructions given them. 
However, this does not mean that the answer of the Illinois court is 
necessarily correct.°® If that court had really meant what it said, it could 
have been satisfied with a charge to the jury that read like this: “You 
are hereby charged to bring in a just verdict.” That is all that would 
have been needed if it is to be presumed that juries follow the in- 
structions given them. 

It has been a long time since courts have been satisfied with this 
approach to the jury system. Instead, the judge goes further and spells 
out in some detail what the law means by a just verdict. Certainly the 
English language is both broad enough and precise enough to be able to 
form the basis of an instruction that makes it clear that the jury should 
not add an amount ito a verdict for the payment of non-existent taxes 
and at the same time that it should not subtract an amount because the 
award comes to the plaintiff tax-free.*’ Perhaps it will take a sentence 
or two more than that suggested by the Missouri court; perhaps it could 
be framed along these lines: 

You are instructed that any award made to the plaintiff 

in this case, if any award is made, is not as an award subject 

to federal (or state) income taxes. Should you find that plain- 

tiff is entitled to an award of damages, then you are to follow 

the instructions already given by this court in measuring those 

damages and in no event should you either add to or subtract 

from that award on account of federal or state income taxes.” 





but on the grounds of expediency, Southern Pac. Co. v. Guthrie, 186 F.2d 926, 
927-28 (9th Cir. 1951) on rehearing of 180 F.2d 295 (1949), cert. denied, 341 
U.S. 904 (1951), and Pfister v. City of Cleveland, 96 Ohio App. 185, 187, 113 
N.E.2d 366, 368 (1953), it is clear that such an argument is searching far afield 
to discover a basis for saying that the instruction “might well be prejudicial to the 
plaintiff.” 

95See Kalven, The Jury, the Law, and the Personal Injury Damage Award, 
19 Onto St. L.J. 158, 163 (1958). 

96 The Hall case, supra note 82, also refused to allow the instruction despite 
defendant’s argument that it correctly stated the law. It analogized this instruction 
to one which might be requested by the plaintiff that the expenses of the trial— 
including the attorney’s fee—were not recoverable or that defendant railroad could 
use the award as an expense in providing for increased fares. However, these 
instructions are designed to increase the amount of an already determined award 
or even toward finding liability when none exists. See 21 U. Cui. L. Rev. 156, 158 
(1953). The requested instruction on income tax merely defines the allowable 
elements of the award. 

97 42 Geo. L.J. 149, 151 (1953). 

98 This instruction strikes the last portion of the Missouri-approved charge 
since it was read by the Illinois court in the Hall case, supra note 82, to allow the 
jury to reduce the award otherwise reached by following the general measure of 
damages. It is realized that a court does not, as a general rule, charge a jury on 
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The question raised by this part of the article is whether an in- 
struction which has been properly phrased should in fact be given. When 
analyzed, it cannot properly be refused because juries will be “confused”; 
the instruction is not that complicated. In fact, it appears rather simple 
when compared to a charge on measuring the decrease in the plaintiff’s 
future earning capacity. Nor can the refusal be bottomed on a pre- 
sumption that juries follow instructions; we are still left with the prob- 
lem of whether further definition is desirable. However, one possible 
justification (or rationalization) of the cases that refuse to allow an in- 
struction on the impact of income taxes on the personal injury award 
could be a belief that verdicts today are not, in general, overcompensating 
plaintiffs. Therefore, the practical solution would be not to change the 
components of the system reaching those verdicts. 

There is much to be said for this. The thing of final importance 
in damage actions is the sum of money that is or is not awarded to the 
plaintiff. It is toward this that our theory of compensation builds, that 
our substantive rules of law aim, and that the measure of damages is 
cast. If our present result is substantially correct, then this justification 
urges that the factors which have gone into its determination should not 
be changed unless it is shown that those results will not be materially 
altered. This may be what the Ohio Court of Appeals had in mind (in 
the quotation already included in this article) when it observed that 
“perhaps for absolute exactitude and justice, the jury should be so told 
. . . to make an allowance in its general verdict for such item, but the 
formula for determining such tax element is so complicated that an in- 
struction with respect to it would be most confusing to the jury and at 
best most difficult of ascertainment.” The court’s conclusion was that 
as “a practical situation . . . the tax factor is ignored by the trial court in 
charging the jury.”® The reasons given for this “practical” result were 
manifestly erroneous; there is no formula involved and there is nothing 
complicated in such an instruction. Still it might be that the court felt 
that this was the best practical solution since awards in Ohio were, as a 
general proposition, not overcompensating plaintiffs. Thus there was no 
reason—other than a tHeoretical and maybe academic one—to lower these 
verdicts with an instruction on income taxes. 

While this may be a practical answer, it is not the suggested one. 
One of its faults lies in the fact that it assumes the correctness of the 
end product and then proves the end product by the assumption. This 
“practical” solution has been rested on some inherent feeling on the part 
of courts that personal injury verdicts are, in general, not overcompen- 
sating plaintiffs. This may or may not be true. The measuring stick 
that is used to test its truth is the verdicts themselves, and these are the 





what not to do. In this case it is felt that a court would be justified in adding the 
last sentence, above, to support the giving of the positive statement in the first 
sentence of the proposed charge. 

99 Pfister v. City of Cleveland, supra note 72. (Emphasis added). 
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very things we are testing. They have been given following instructions 
which contain no statement regarding the impact of income taxes; they 
have also been general in form so that there is no way of determining 
just how much of the final amount is attributable to lost income and 
how much has been awarded for such items as pain and suffering. In 
affirming verdicts it may be that upper courts have been assigning a much 
greater compensation for pain, fright and humiliation than juries have 
awarded, The difference in the two sums might be an amount which 
was mistakenly added for income taxes. Can we say that verdicts today 
are not—in the main—overcompensating plaintiffs? We cannot answer 
this by stating that verdicts in general are fair because verdicts in general 
are this size. 

Another of its faults lies in the fact that it emphasizes the correct- 
ness of the end product without considering the means by which that end 
product was reached, Even if our awards today are generally fair, this 
is no reason for refusing to give the instruction. It would merely mean 
that in most of the cases some other part of the measure of damages 
needs re-working. It is unsafe to assume that this other element which 
needs to be re-defined—whatever it may be—is balanced by the present 
status of what twelve people erroneously believe—and this could vary 
from case to case—about the impact of income taxes on the award they 
make, It is essential that there be worked out a measure of damages 
which is as fair to all parties as is possible; the author believes that this 
should include an instruction which leads the jury to an understanding 
of the effect which section 104 of the Internal Revenue Code of 1954 
has on the award it makes. ‘The words of Professor Morris with which 
this article began appear particularly applicable here: “It is doubtful that 
it is possible to fool juries into doing useful things when they are not 
apprised of the ends to be accomplished and are only given control of 
the means,””?” 

This much is clear: if an attorney seeks to have such an instruction 
given at the close of the trial of a personal injury case, that instruction 
should be carefully framed. It should be framed carefully, keeping in 
mind that the basic problem here is that of assuring the reviewing court 
that no harm has resulted to the plaintiff by decreasing the verdict to 
which he otherwise would be entitled. 

An example of a charge that should have been more carefully 
framed appears in Maus v. The New York, Chicago & St. Louis Rd. 
Co.,'°' where the requested charge pointed out the exclusion allowed by 
section 104 of the Internal Revenue Code of 1954 and added that “you 
must take this fact in consideration in arriving at the amount of your 
verdict in this case.”°* The Supreme Court of Ohio upheld the trial 
court’s refusal to give this charge on the theory that the court’s general 


~ 10044 Harv. L. Rev. 1173, 1203 (1931). | 
101 165 Ohio St. 281, 135 N.E.2d 253 (1956). 
102 Jd. at 282, 135 N.E.2d at 254. 
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instruction to the jury correctly stated the law as to how damages were 
to be computed; therefore there was “‘no reason why the charge re- 
quested by the defendant should have been given, since the effect would 
be to give the jury license to disregard the charge on the measure of 
damages already given.”?°* The only way that the jury would have such 
a license is if the charge made it consider the tax exclusion in arriving 
at a verdict, thereby lowering the award to which the plaintiff was 
otherwise entitled under the law of damages. In this connection, notice 
that the charge requested stated that the exclusion must be taken into 
account, While this is explainable on another ground,’ still the con- 
fusion that could result is a justifiable reason for refusing it. 

Especially interesting in this connection is the concurring opinion 
written in this case. Emphasizing the distinction already drawn above, 
the judge remarked: 

.. «+ I concur in the syllabus and judgment in this case. 
However, I think it should be pointed out that it is not our 
purpose here to rule out any charge on the subject of federal 
income tax. We believe the requested charge is erroneous in 
that it requires the jury to take this subject into consideration 
in arriving at its verdict. We concede that a proper charge on 
this subject could be drawn and properly given if it went only 
to the extent of warning the jury not to consider income tax 
liability on the award which it might make. 

Under the present income tax law, an award of damages 
on account of personal injuries is not to be included in gross 
income. As long as this remains the law, it would not be im- 
proper for a trial court to say so in response to a jury’s inquiry 
or to give a special instruction when properly prepared in 
conformance with this federal law.’”° 


IV 


ConcLusION 

The final answer has not as yet been recorded to the problem of the 
manner in which income taxes are to be treated in assessing damages for 
personal injuries resulting from tortious conduct on the part of the de- 
fendant. However, before an intelligent approach to a solution can be 
attempted, the courts must distinguish between the questions involved 
when the defendant seeks to introduce evidence of tax liability as af- 
fecting the size of the award and those involved when he seeks merely 
to have the jury instructed that any award given will not be subject to 
income taxes now. The present approach of the majority in denying both 





103 Jd. at 285, 135 N.E.2d at 256. 

104 That is, the fact that the award is not taxable must be taken into account 
by not allowing that factor to cause an increased award. 

105165 Ohio St., 281, 285-86, 135 N.E.2d 253, 256 (1956). Three of seven 
judges concurred in this opinion. 
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requests can possibly have the effect of giving the plaintiff his taxes twice: 
once when gross income is used as the measure of loss and once when 
the jury adds a sum to the award, otherwise properly determined, on 
the erroneous notion that this is needed to compensate for taxes due now. 
The argument that this comes “close enough” since there is no dollar 
method by which law can really measure plaintiff’s injuries overlooks 
the theory underlying the measure of tort damages. Carried to its 
logical extension, it would result in no dollar-compensation for plaintiffs; 
here, however, it is used to reach quite the cpposite result: possibly 
doubly-overcompensating him for the same item. 

On the other hand, the first few attempts by defense attorneys to 
draft these requested instructions have not convinced the reviewing courts 
that the jury might not reasonably have understood them to mean that it 
should reduce the award because no income taxes were due. Viewed thus, 
these attorneys have attempted to do through instructions what they 
could not do in introducing evidence. However, if these problems are 
separated, it is hard to believe that the English language is not broad 
enough and precise enough to make the jury understand the impact on 
personal injury awards of section 104 of the Internal Revenue Code of 


1954. 








ACTUARIAL TABLES AND DAMAGE AWARDS 


Vincent C. IMMEL* 


Whenever it has become necessary to predict the length of a person’s 
life, recourse has been had to tables which purport to show that expect- 
ancy. The most obvious use of these tables, of course, has been in setting 
the premiums for life insurance and annuity contracts. Actuarial tables 
have also been used in the computation of the value of dower rights, 
remainder and reversionary interests, and in the determination of in- 
heritance and other death taxes. In most of these cases the amount 
probably is liquidated. The tables are used to pro-rate a sum between 
two or more lives. A different problem arises, however, when the tables 
are used in determining damages for personal injuries. To the deficien- 
cies of the tables as predictors of the length of a person’s life are added 
the weaknesses of proof of the other elements of the plaintiff’s damages. 
Because of these additional variables, the tables are less valuable as evi- 
dence in assessing damages for personal injuries than they are in the other 
computations. 

As plaintiffs’ attorneys have become more aware of the impressive- 
ness of statistics in convincing the juries of the large amounts of damages 
their clients have suffered, it is not surprising that they have been making 
greater use of mortality tables. And, as the verdicts reach higher and 
higher figures, neither is it surprising that the defendants’ attorneys are 
heard to complain of the use which has been made of the tables. It is 
the purpose of this paper to examine the tables and the use which has 
been made of them in personal injury actions, It is hoped that as a result 
of this investigation more profitable and accurate use may be made of 
the tables in the future, 

Mortality tables of some form, crude though they may have been, 
have been known from the third century, A.D.’ However, the 
Northampton Table was the first one to be used to any great extent for 
life insurance purposes.” First published in 1783, this table was based 
upon the deaths over a forty-six year period in a parish in the town of 
Northampton, England. Since there were no census figures available 
for the derivation of this table, it was not too reliable. In spite of the 
fact that it showed too high a mortality rate, it was used for insurance 
purposes and for inheritance tax computations. In 1815 the Carlisle 
Table was published. It was based on the death lists from 1779 to 1787 
in two parishes in Carlisle, Scotland, and upon the census figures for 
1780 and 1787 in the same parishes. This table was used very widely 








*Professor of Law, Ohio Northern University. 

11 BuLey, THE AMERICAN LIFE CONVENTION 7 (1953). 

2NELSON AND WARREN, PRINCIPAL MortTAiTy TABLEs, OLD AND NEw 44 
(n.d.). Most of the material concerning the background of the various tables has 
been taken from this work. 
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and is still used for inheritance tax and reversionary benefit computations 
under some of the state statutes. Both the Northampton and the Carlisle 
tables were population tables, that is, they were derived from experience 
with the death rate of the whole population in the parishes in which the 
studies were made. 


In 1843 the Combined Experience Table was constructed from the 
English insurance companies’ experience with the mortality of their in- 
sured lives prior to 1838. This was the first table derived from insurance 
statistics to enjoy general use and was adopted widely in the United 
States. The American Experience Table, first published in 1868, was the 
first American table to be used extensively. This table was based upon 
the experience of the Mutual Life Insurance Company of New York 
during the years 1843 to 1860. It was in general use for life insurance 
valuation purposes until 1948. In that year many states replaced it for 
valuation purposes with the Commissioners 1941 Standard Ordinary 
Mortality Table. This table was derived from the material contributed 
by several of the larger insurance companies in the United States and 
was based on ultimate life insurance experience among standard insured 
lives from 1930 to 1940. For the ages under seventeen, experience for 
the period 1925 to 1935 was used. Another table which has been used in 
this country is the American Men Table which was published in 1918 
and was based on standard insured lives from 1900 to 1915. The ulti- 
mate form of this table, called the American Men(5), has been used 
rather widely. The recent ordinary ultimate mortality experience is 
shown by the 1946-1949 Ultimate Basic Table. This table was published 
in 1950 and represents mortality experience based on the sixteenth and 
subsequent policy years of standard insured lives from policy anniversaries 
in 1946-1949. At intervals the federal government has published popu- 
lation tables based upon census and mortality statistics. —The most recent 
of these is the United States Life Tables: 1949-51, published by the 
National Office of Vital Statistics, Department of Health, Education, 
and Welfare. 


Among the tables in use for annuities is McClintock’s Annuitants’ 
Table. Published in 1899, this table was based on the annuity experience 
of fifteen American companies prior to 1892. Approximately three- 
fourths of the lives used in the construction of this table, however, were 
European, The American Annuitants Mortality Table was published in 
1920 and reflected the annuity experience of twenty American com- 
panies prior to 1918. In both cases there were separate tables con- 
structed for men and women. Other annuity tables in use are the 
Combined Annuity Mortality Table, published in 1928, and the 1937 
Standard Annuity Table published in 1938. The former was prepared 
for group annuity valuation purposes. Nevertheless, it has been demon- 
strated that it is usable for valuation standards for individual annuity con- 
tracts. The latter has been adopted by many states since 1948 as the 
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minimum standard for valuation of annuity contracts. Both tables as 
constructed are used for annuities for male lives. The Combined Annuity 
Mortality Table, however, can be used for females by reducing the age 
four years. The same practice can be followed in the 1937 Standard by 
reducing the age five years. The more recent annuity tables are the 
Annuity Table for 1949 (A1949 Table) and the same table projected 
thirty years. The latter table takes into consideration that the life ex- 
pectancy of annuitants is likely to increase in the future. In these last 
two cases separate tables were constructed for men and women. 

The spread in the expectancies as determined by these various tables 
can be seen from the following chart. It shows the expectancy indicated 
by the various tables for persons twenty-five and fifty years of age. 


Table Age 25 Age 50 
EE SOT Eee 17.99 
es pie ade waltades 37.86 21.11 
Combined Experience ____-_-_------~~- Lome ee iFS 37.98 20.18 
American Experience ______---_---- haath 38.81 20.91 
Commissioners 1941 Standard Ordinary _...._._._-_-_ 42.12 21.37 
SS a ee 41.83 21.29 
United States Life 1949-51 (Male) __--__---_-_ 44.93 22.83 
United States Life 1949-51 (Female) ______--- _~ 49.77 26.76 
McClintock’s Annuitants’ _________________-__~ 38.58 21.11 
Sc ancinivneesdniabsan cing 41.71 22.09 
ee Gs . 22.91 
NI I cc ee eceninies 46.53 ~ 24.78 
Te 26.23 
gL eer 30.81 
A1949 projected 30 years (Male)____.-__-___-_-_ 52.25 28.60 


Part of the difference in expectancy as shown by these tables is 
attributable to the fact that the expectancy of the population as a whole 
has increased in recent years. Other factors involved are the differences 
between population and select tables, between select and ultimate tables, 
and between insurance and annuity tables. The tables reflect the experi- 
ence of the people whose lives are used. Thus, it is not surprising to 
find a lower expectancy in the population tables than is found in the 
insurance tables. The insurance tables are select tables, that is, they are 
based on the experience with a select group of lives, those of individuals 
who have taken out insurance. This group is composed only of those 
persons who have been able to pass a physical examination and so the 
average member of this group can be expected to live longer than the 
average person. The type person who takes out insurance also will affect 
the selectivity of this group. For example, the early population tables, 
such as the Carlisle Table, were based upon the lives of both men and 
women. About half of the group could be expected to be women. On 
the other hand, the earlier experience of the insurance companies was 
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that only about ten per cent of their insured lives were women. The in- 
clusion of the lives of fewer women tends to decrease the average ex- 
pectancy shown in the tables. 

It should also be kept in mind that there is some selectivity in most 
population tables. Until 1910 the United States Life Tables were based 
on the census and death records of the original registration states only. 
As a result they gave much greater weight to the experience in the states 
in the northeastern section of the country. Since that time a wider base 
has been used, but the statistics are stil] selected in order not to give un- 
due weight to the higher mortality rate in the southern states, Separate 
tabulations are made in these tables to show the mortality of male and 
female, urban and rural, white and non-white, and native-born and 
foreign-born. 

The selectivity acquired by the insurance physical examinations is 
likely to have little effect after a short time. The average expectancy of 
a group of persons of the same age who have passed a physical examina- 
tion is likely to be longer than that of a group of the same age who have 
not taken the examination. But, five years later there would not be 
much difference in the average expectancy of those of the two groups 
who were living at that time. If in the construction of the tables we 
exclude from consideration the experience for that period following the 
physical examination which affects the expectancy average, much of the 
selectivity of these insurance tables can be avoided, Tables which have 
been constructed on this principle are called ultimate tables. Thus, the 
American Men(5) is an ultimate table in which the experience of the 
first five years after the physical examination was not used in the compu- 
tation. The 1946-49 Ultimate Basic Table used the experience of the 
sixteenth and subsequent policy years. The effect of the selectivity having 
been avoided, the health and physical condition of the subjects are not as 
important in the use of the ultimate tables as those factors are in the use 
of the select tables. 

When one looks to the annuity tables, another difference is seen. 
The people who take out the annuities are those who have reached older 
age and have prospects of living longer than the average person. This 
is one reason these people prefer an annuity policy to an insurance policy. 
Since the tables are constructed from the experience the companies have 
had with the lives of such persons, a longer expectancy is shown by those 
tables than by the insurance tables, Since the purpose of annuity and 
insurance policies is just the opposite, it is not surprising that in con- 
structing these tables the weights given the expectancy factor are in 
opposite directions. Thus, in the insurance tables the companies are likely 
to underestimate the life expectancy in figuring their premium while in 
the annuity tables they are are likely to overestimate the expectancy. 

One factor often lost sight of in the use of these tables is that the 
figure given for “life expectancy” is the average future lifetime of 
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people of the particular age. It is not the same thing as the “most likely 
future lifetime.” For example, the American Experience Tables show 
that more people can be expected to die between their seventy-third and 
seventy-fourth birthdays than at any other age. Consequently, it can be 
said that a person who was thirty years old would have a “most likely 
lifetime” of forty-three years. His average expectancy as shown by the 
tables, however, is 35.33 years.* Thus, people in their younger years will 
have a longer “‘most likely lifetime” than “average lifetime.” In their 
later years their “most likely lifetime” will be shorter than their “average 
lifetime.” The dividing line using the American Experience Tables 
would be age fifty-seven, 

In using any of these tables it must be kept in mind that none of 
them was constructed for the purpose of determining damages. Each 
of them has built-in factors to make it usable for the purpose for which 
it was intended. Each insurance company may construct its own tables 
to serve its peculiar needs, Any table used as an aid in determining 
damages must be used with other factors. These other factors will limit 
the effect of the table and in some instances render the table completely 
valueless, 

In those cases where the life expectancy of an individual is a perti- 
nent element in the proof of damages, the expectancy need not be proved 
by the use of actuarial tables.* It can be established by the proof of the 
person’s age, health, physical condition, and habits.° Juries have been 
permitted to determine a person’s age® and expectancy,’ without further 
evidence, by observing him as he appeared in court. It has been held 





3 This is the example given in MACLEAN, LiFe INSURANCE 79 (4th ed. 1935). 

4Gilligan v. Blakesley, 93 Colo. 370, 26 P.2d 808 (1933); Willis v. Schertz, 
188 Iowa 712, 175 N.W. 321 (1919); Garton v. Powers, 252 Mich. 442, 233 N.W. 
373 (1930); Prince v. Kansas City So. Ry., 360 Mo. 580, 229 S.W.2d 568 (1950). 
In Central City v. Engle, 65 Neb. 885, 91 N.W. 849 (1902) the court said at 91 
N.W. 850: “We are, however, strongly of the opinion that, in these days when 
tables of expectancy and expert testimony concerning that subject are readily 
procurable, it is error in any case to submit that question to a jury without the 
production of some of them.” 

5 St. Louis, ILM. & /S. Ry. v. Glossup, 88 Ark. 225, 114 S.W. 247 (1908) ; 
Boswell v. Barnhart, 96 Ga. 521, 23 S.E. 414 (1895); Pennell v. Baltimore & 
O.R.R., 13 Ill. App. 2d 433, 142 N.E.2d 497 (1957); Beems v. Chicago, R.I. & 
P.R.R., 67 lowa 435, 25 N.W. 693 (1885); Atchison, T. & S.F.R.R. v. Hughes, 
55 Kan. 491, 40 Pac. 919 (1895); Deisen v. Chicago, St. P., M. & M. Ry., 43 Minn. 
454. 45 N.W. 864 (1890); Heath v. Stephens, 144 Wash. 440, 258 Pac. 321 (1927). 

6S. A. Gerrard Co. v. Couch, 43 Ariz. 57, 29 P.2d 151 (1934); Atlantic 
Coast Line R.R. v. McDonald, 50 Ga. App. 856, 179 S.E. 185 (1935), cert. denied, 
296 U.S. 621 (1935); Gardner v. Hobbs, 69 Idaho 288, 206 P.2d 539 (1949); 
Warders v. Union Pac. R.R., 106 Kan. 4, 181 Pac. 604 (1919); Schwer v. New 
York, C. & St. L.R.R., 161 Ohio St. 15, 117 N.E.2d 696 (1954). Contra, Daniels v. 
Ramirez, 209 S.W.2d 972 (Tex. Civ. App. 1947). 

7 Alabama Great So. R.R. v. Taylor, 196 Ala. 37, 71 So. 676 (1916); Cervillo 
v. Manhattan Oil Co., 226 Mo. App. 1090, 49 S.W.2d 183 (1932); Benson v. 
Altoona & L.V.E. Ry., 228 Pa. 290, 77 Atl. 492 (1910). 
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that photographs are admissible to show the subject’s age, health, and 
physical development.® In one case the jury was permitted to determine 
a decedent’s age and expectancy from evidence which showed the age of 
an older brother and from observing the decedent’s wife who was a wit- 
ness in the case but whose age was not shown.® And, in another case, 
a wife’s age and expectancy were determined from the proof of the ages 
of her husband and three children.?® A doctor’s opinion concerning the 
expectancy of a patient has been held to be admissible."? ‘The courts’ 
leniency in this matter, however, is not unbounded. Some evidence of 
expectancy must be shown.’” 

There seems to be little question that mortality tables are admissible 
as evidence of the life expectancy of a person where such determination 
is in issue.** A recent New York case has held, however, that it is not 
error to deny the admission of the tables since “they are only slight 
evidence of the expectancy of life of any particular person... .”"* In 
actions for damages for pain and suffering and for loss of earning 
capacity, life expectancy, and, therefore, the tables, are not pertinent 
unless it first be shown that the injury is permanent, Consequently, the 
adequacy of the proof that the injury was permanent becomes a litigated 
question.’ Where there is conflict in the testimony concerning the per- 
manency of the injury, the tables are admissible although in such cases 
the jury must first find that the injury is permanent.’® Then the tables 
may be considered. 

The tables are used so frequently that the courts take judicial notice 
of their validity and dispense with any authentication.’’ Occasionally, 





8 Hackett v. Boston & M.R.R., 89 N.H. 514, 6 A.2d 139 (1938); Taylor, 
B. & H. Ry. v. Warner, 88 Tex. 642, 32 S.W. 868 (1895). 

9 Crabtree v. Kurn, 351 Mo. 628, 173 S.W.2d 851 (1943). 

10 Filer v. Filer, 301 Pa. 461, 152 Atl. 567 (1930). 

11 Fournier v. Zinn, 257 Mass. 575, 154 N.E. 268 (1926); Glover v. Berger, 
72 Wyo. 221, 263 P.2d 498 (1953). Contra, Baltimore & O.R.R. v. Whitacre, 124 
Md. 411, 92 Atl. 1060 (1915), aff'd, 242 U.S. 169 (1916); Chicago, R.I. & T. Ry. 
v. Long, 26 Tex. Civ. App. 601, 65 S.W. 882 (1901). 

12Alabama & V. Ry. v. Overstreet, 85 Miss. 78, 37 So. 819 (1905); Gulf 
States Util. Co. v. Moore, 47 S.W.2d 488 (Tex. Civ. App. 1932). 

13 Annot., 50 A.L.R.2d 419 (1956). 

14 Barone v. Forgette, 286 App. Div. 588, 146 N.Y.S.2d 63, 66 (3d Dep’t 1955). 

15 E.g., Macon v. Yaughn, 83 Ga. App. 610, 64 S.E.2d 369 (1951); Welstead 
v. Jim Ryan Constr. Co., 160 Neb. 87, 69 N.W.2d 308 (1955); Hunt v. Wooten, 
238 N.C. 42, 76 S.E.2d 326 (1953); Thompson v. Seattle, 35 Wash. 2d 124, 211 
P.2d 500 (1949). 

16 Riss & Co. v. Anderson, 108 Colo. 78, 114 P.2d 278 (1941); Swegel v. 
Chicago, B. & Q.R.R., 196 Iowa 413, 192 N.W. 894 (1923). 

17 Valente v. Sierra Ry., 151 Cal. 534, 91 Pac. 481 (1907); Keast v. Santa 
Ysabel Gold Min. Co., 136 Cal. 256, 68 Pac. 771 (1902); Western & A.R.R. v. Cox, 
115 Ga. 715, 42 S.E. 74 (1902); Hann v. Brooks, 331 Ill. App. 535, 73 N.E.2d 
624 (1947); Penley v. Teague & Harlow Co., 126 Me. 583, 140 Atl. 374 (1928); 
Scheffler v. Minneapolis & St. L. Ry., 32 Minn. 518, 21 N.W. 711 (1884) ; McNair 
v. Berber, 92 Mont. 441, 15 P.2d 834 (1932). Where authentication is made, it is 
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however, a judge will refuse to admit a table without authentication if 
he is of the opinion that its validity is not apparent.’* Courts also permit 
counsel to refer to the tables although they have not been introduced 
into evidence.’ In some cases the judge has made reference to the 
tables in his charge to the jury even though no tables had been intro- 
duced.” Charts showing computations based upon these tables can be 
used to demonstrate to the jury methods of computation.” 

Since the tables are used only as an aid in the determination of an 
individual’s life expectancy, where that expectancy has been determined 
beyond doubt the introduction of the tables into evidence would be 
purposeless. The death of the party before suit or while it is pending 
would be such a situation. Thus, in a proceeding under a wrongful 
death act the tables have been held to be inadmissible as evidence of the 
expectancy of a beneficiary who died prior to the proffer of such tables.?” 
Similarly, the tables have been held to be inadmissible to show the life 
expectancy of the injured party where he died prior to judgment either 
from causes not connected with the injury”* or as a result of the injury 





not necessary that an actuary be called to testify. Bennett v. Denver & R.G.W.R.R., 
117 Utah 57, 213 P.2d 325 (1950). It may be done by an insurance agent. St. Louis, 
S.F. & T.R.R. v. Taylor, 134 S.W. 819 (Tex. Civ. App. 1911). In Donaldson v. 
Mississippi & M.R.R., 18 Iowa 280 (1865), six months’ experience was held not to 
be sufficient to qualify an insurance agent to testify. In Miller v. Loy, 101 Ohio 
App. 405, 140 N.E.2d 38 (1956), a deputy clerk of the Probate Court was called 
upon to testify concerning the life expectancy of the plaintiff. In some cases a phy- 
sician using the tables has testified concerning the expectancy. Kansas City So. Ry. 
v. Morris, 80 Ark. 528, 98 S.W. 363 (1906); McCue v. Borough of Knoxville, 
146 Pa. 580, 23 Atl. 439 (1892). 

18 Banks v. Braman, 195 Mass. 97, 80 N.E. 799 (1907); Notto v. Atlantic 
City R.R., 75 N.J.L. 826, 69 Atl. 968 (1908); Galveston, H. & S.A. Ry. v. Arispe, 
81 Tex. 517, 17 S.W. 47 (1891). 

19 Culbertson v. Haynes, 127 F. Supp. 837 (N.D. Ind. 1955); Risley v. 
Lenwell, 129 Cal. App. 2d 608, 277 P.2d 897 (1955). 

20Cox v. Polson Logging Co., 18 Wash. 2d 49, 138 P.2d 169 (1943); 
Roalsen v. Stevedoring Co., 147 Wash. 672, 267 Pac. 433 (1928). 

21 Bennett v. Denver & R.G.W.R.R., 117 Utah 57, 213 P.2d 325 (1950); 
Bruner v. McCarthy, 105 Utah 399, 142 P.2d 649 (1943). 

22 Odlivak v. Elliotty 82 F. Supp. 607 (D. Del. 1949); The City of Rome, 
48 F.2d 333 (S.D.N.Y. 1930); Dostie v. Lewiston Crushed Stone Co., 136 Me. 284, 
8 A.2d 393 (1939); Dibble v. Whipple, 281 N.Y. 247, 22 N.E.2d 358 (1939); 
Sider v. Gen. Elec. Co., 238 N.Y. 64, 143 N.E. 792 (1924); In re Aronowitz’ 
Estate, 151 Misc. 746, 272 N.Y. Supp. 421 (Surr. Ct. 1934). In Pitkin v. New 
York Cent. & H.R.R., 94 App. Div. 31, 87 N.Y. Supp. 906 (4th Dep’t 1904), the 
court recognized a weakness in the statute as a result of such an interpretation. 
At page 911, the court said: “The statutes, in creating this new cause of action, 
have seen fit, as we read them, to limit the damages recoverable to those sustained 
by the next of kin at the time of the death. They have not seen fit to take into 
account the possibility that by the speedy death of such next of kin the damage 
recoverable might be made nominal, or that if, upon the other hand, the next of 
kin might be credited with a probable long life, he might recover large damages, 
which, through his estate, might be passed over to other relatives.” 

23 Atchison, T. & S.F.R.R. v. Chance, 57 Kan. 40, 45 Pac. 60 (1896); 
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itself.2* A similar problem is whether to use the age of the subject at the 
time of the injury or at the time of trial. Since part of his expectancy 
has already been established by his living until trial, it is usually held 
that the age at the time of trial should be used.** 

In most cases where the question has ‘been raised, mortality and 
annuity tables have been considered together. There are some cases, 
however, which have held that annuity tables were admissible in their 
own right.” The wisdom of their use has been questioned** and in some 
instances they have been held to be inadmissible.?* In these latter cases, 
however, the objection may go more to the use of these tables for showing 
the present value of lost earning capacity than to their use in showing 
life expectancy.”® Because the plaintiff’s earnings will vary during the 
remainder of his life these courts are of the opinion that the jury should 
not be permitted to use tables as an aid in determining the present value 
of the plaintiff’s damages. However, courts have generally allowed juries 
to use discount tables to assist them in reducing to present value damages 
for loss of earning capacity.*® These tables have been used even though 
the amount to be reduced to a present value could not be a definitely 
ascertained figure and even though the plaintiff would not be earning 





Rogers v. Thompson, 364 Mo. 605, 265 S.W.2d 282 (1954); Adelsberger v. Sheehy, 
336 Mo. 497, 79 S.W.2d 109 (1934). 

24 Allen v. Burdette, 139 Ohio St. 208, 39 N.E.2d 153 (1942). Contra, Proctor 
Coal Co. v. Beaver’s Adm’r, 151 Ky. 839, 152 S.W. 965 (1913); West v. Boston 
& M.R.R., 81 N.H. 522, 129 Atl. 768 (1925). 

25 Renaldi v. New York, N.H. & H.R.R., 230 F.2d 84% (2d Cir. 1955); 
Northern Pac. Ry. v. Chervenak, 203 Fed. 884 (9th Cir. 1913); Scott v. Chicago, 
R.I. & P. Ry., 160 Iowa 306, 141 N.W. 1065 (1913). But see Lawrence v. Abrams, 
121 Conn. 480, 185 Atl. 414 (1936) where it was held proper to use the plaintiff's 
age at the time of the injury. 

26 Coast S.S. Co. v. Brady, 8 F.2d 16 (5th Cir. 1925), cert. denied, 269 U.S. 
578 (1925); Peters v. Kansas City Rys., 204 Mo. App. 197, 224 S.W. 25 (1920); 
Jones v. Chicago Great Western R.R., 97 Neb. 306, 149 N.W. 813 (1914); 
Bartlebaugh v. Pennsylvania R.R., 78 N.E.2d 410 (Ohio App. 1948), appeal dis- 
missed, 149 Ohio St. 585, 79 N.E.2d 912 (1948); modified, 150 Ohio St. 387, 82 
N.E.2d 853 (1948); Jones v. Eppler, 266 P.2d 451 (Okla. 1953); Mitchell v. 
Arrowhead Freight Lines, Ltd., 117 Utah 224, 214 P.2d 620 (1950). 

27 Rooney v. New York, N.H. & H.R.R., 173 Mass. 222, 53 N.E. 435 (1899). 

28 Hunt v. Wooten, 238 N.C. 42, 76 S.E.2d 326, 330 (1953) (dictum); Poe v. 
Raleigh & A. Air Line R.R., 141 N.C. 525, 54 S.E. 406 (1906); McCaffrey v. 
Schwartz, 285 Pa. 561, 132 Atl. 810 (1926); Kerrigan v. Pennsylvania R.R., 194 
Pa. 98, 44 Atl. 1069 (1899). 

29Poe v. Raleigh & A. Air Line R.R., supra note 28. In Faber v. Gimbel 
Bros., 264 Pa. 1, 107 Atl. 222 (1919), the Pennsylvania court recognized the 
appropriateness of using present value tables even though annuity tables were 
held inadmissible in other cases. It was the insurance and expectancy of life 
which was the objectionable feature of the annuity tables. 

30 E.9., Hayes v. New York Cent. R.R., 328 Ill. App. 631, 67 N.E.2d 215 
(1946) ; Caudle v. Southern Ry., 242 N.C. 466, 88 S.E.2d 138 (1955); Wentz v. 
T. E. Connolly, Inc., 45 Wash. 2d 127, 273 P.2d 485 (1954). See also Annot., 77 
A.L.R. 1439 (1932); 154 A.L.R. 796 (1945). 
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the same monthly sum throughout his lifetime. Some courts have ob- 
jected to the mechanical use of these tables under such circumstances.*? 
Valid objections can be leveled at the use which has been made of both 
the annuity and discount tables in reducing to present value the damages 
for loss of earning capacity and for damage claims in most wrongful 
death actions. To the extent that they are used to make calculations 
which purport to be mathematically correct these tables are being used 
incorrectly. It would seem that their value as evidence in these cases is 
very limited although they may be used legitimately in reducing to 
present value a sum which can be determined with mathematical accuracy. 

Even though the annuity tables may be admissible for the purpose 
of showing life expectancy, it does not follow that the plaintiff should 
be permitted to introduce into evidence the cost of an annuity. The real 
question is the present value of the verdict. The jury should be per- 
mitted to determine for itself what kind of an investment the plaintiff 
could make. To allow evidence of the cost of an annuity is to single 
out one type of investment for the jury’s consideration and may be placing 
too much emphasis on that form, However, the courts have not been 
confronted with this problem too frequently. The New York court has 
held that it is error to permit the proof of the cost of an annuity*®? and 
the Ohio court has held that it was error to admit the cost of a refund 
annuity.** In the latter case there is the additional objection that the 
cost of a refund annuity guarantees the repayment of a sum certain to 
the plaintiff whereas we are concerned only with the present value of a 
sum. In a later case the Ohio court of appeals confined this decision to 
a refund annuity and held that evidence of the cost of a straight annuity 
was admissible.** 

Most of the questions regarding mortality and annuity tables have 
not involved their admissibility but rather the instructions or the lack of 
instructions concerning their use.*° The courts have said that it is not 
error to fail to instruct on the use of tables where there has been no 
request for such instructions.*® Nevertheless, where the jury may be 
confused by using the tables without them, the failure to give instructions, 
even though none had been requested, would be prejudicial error.*” 





31 Briggs v. Becker, 101 Conn. 62, 124 Atl. 826 (1924) ; Collins v. McPherson, 
91 Ga. App. 347, 86 S.E.2d 552 (1954); Merchants’ & Planters’ Oil Co. v. Burns, 
96 Tex. 573, 74 S.W. 758 (1903). 

32 Hinsdale v. New York, N.H. & H.R.R., 81 App. Div. 617, 81 N.Y. Supp. 
356 (1st Dep’t 1903). 

33 Bartlebaugh v. Pennsylvania R.R., 150 Ohio St. 387, 82 N.E.2d 853 (1948). 

34 Spence v. Commercial Motor Freight, Inc., 99 Ohio App. 143, 127 N.E.2d 
427 (1954). 

35 Annot., 87 A.L.R. 910 (1933). 

36 Johnson v. Fiske, 125 Conn. 445, 6 A.2d 354 (1939); Adskim v. Oregon- 
Washington R. & Nav. Co., 134 Ore. 574, 294 Pac. 605 (1930). 

37 Avance v. Thompson, 387 Ill. 77, 55 N.E.2d 57 (1944), cert. denied, 323 
U.S. 753 (1944). 
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Courts frequently have had to condemn instructions which had given 
conclusive effect to the tables.°* This error can be found even in some 
of the relatively recent cases.*® Instructions to the effect that the verdict 
should be the cost of an annuity which would compensate the plaintiff 
for his damages are objectionable for the same reason.*° They have the 
effect of making the annuity tables conclusive of the plaintiff’s life ex- 
pectancy. On the other hand, some few courts have said that if no other 
evidence is introduced to show the subject’s life expectancy, the tables are 
conclusive evidence of the expectancy.*? 

The courts’ biggest difficulty has been that the instructions con- 
cerning the use of the tables have been inadequate. The appellate courts 
have had to criticize frequently the trial judges’ failure to caution the 
jury that the tables are only a part of the evidence. The juries should be 
told that they must consider the effect of other injuries, illnesses, lack of 
employment, etc., on the plaintiff’s expectancy and his earning capacity.‘ 
One court has stated: 

When tables of this character are part of the evidence in a 

case, the court should carefully instruct concerning their use, 

and all the factors which tend to limit their application ought 

to be stressed. It is not enough for the trial judge to charge 

. .. that the tables are of some aid, but not conclusive in deter- 

mining the probable life of the plaintiff... . 

The charge must include a survey of such matters as sex, prior 

state of health, nature of daily employment, and its perils, if 

any, manner of living, personal habits, individual character- 

istics, and other facts concerning the injured party, which may 

affect the duration of his life.** 
The courts, however, have usually stated that omission of such instruc- 





38 Vicksburg & M.R.R. v. Putnam, 118 U.S. 545 (1886). 

39 Starnes v. Tyson, 226 N.C. 395, 38 S.E.2d 211 (1946) ; Sebastian v. Horton 
Motor Lines, 213 N.C. 770, 197 S.E. 539 (1938); Wachovia Bank & Trust Co. v. 
Atl. Greyhound Lines, 210 N.C. 293, 186 S.E. 320 (1936); Snyder v. Portland 
Traction Co., 182 Ore. 344, 185 P.2d 563 (1947); Frangos v. Edmunds, 179 Ore. 
577, 173 P.2d 596 (1946). But see, Norris v. Greenville, S. & A. Ry., 111 S.C. 322, 
97 S.E. 848 (1919), where it was held that if such an instruction was error it was 
harmless. 

40 St. Louis, ILM. & S. Ry. v. Needham, 52 Fed. 371 (8th Cir. 1892); Cornell 
v. Great Northern Ry., 57 Mont. 177, 187 Pac. 902 (1920). 

41 Bettis v. Chicago, R.I. & P. Ry., 131 Iowa 46, 108 N.W. 103 (1906); 
Little v. Bousfield & Co., 165 Mich. 654, 131 N.W. 63 (1911); Nelson v. Lake 
Shore & M.S. Ry., 104 Mich. 582, 62 N.W. 993 (1895); Collins v. Star Paper Mill 
Co., 143 Mo. App. 333, 127 S.W. 641 (1910). 

42 Western & A.R.R. v. Moore, 94 Ga. 457, 20 S.E. 640 (1894); Draper 
Canning Co. v. V. Q. Dempsey, 91 Ga. App. 593, 86 S.E.2d 678 (1955); Littman 
v. Bell Tel. Co., 315 Pa. 370, 172 Atl. 687 (1934); DiPietro v. Great Atl. & Pac. 
Tea Co., 315 Pa. 209, 173 Atl. 164 (1934); Herb v. Hallowell, 304 Pa. 128, 154 
Atl. 582 (1931) ; McCaffrey v. Schwartz, 285 Pa. 561, 132 Atl. 810 (1926). 

43 McCaffrey v. Schwartz, supra, note 42, 132 Atl. at 814. 











250 OHIO STATE LAW JOURNAL [Vol. 19 


tions is not reversible error unless the instructions were requested.** It is 
said that the jury is assumed to be aware of these ordinary facts of life 
and that it is not necessary to call them to their attention.*° 

In spite of warnings and qualifications on the use of the tables there 
is a tendency on the part of courts and juries to use the tables as part of a 
mathematical computation of damages. It has been held to be error to 
give instructions which would lead a jury to believe that it is proper to 
make a mechanical application of the tables as a part of a mathematical 
formula.*® On the other hand, it is permissible to show computations 
using the mortality, annuity and present value tables even though such 
examples do tend to lead the jury to believe that they may arrive at their 
verdict through some mathematical formula.*’ Care must be exercised, 
however, that the members of the jury are not led to believe that their 
computations must be based on the same figures which were used in the 
examples. *® 

These required instructions and qualifications probably have little 
effect on the juries’ use of the tables. This point can be demonstrated by 
observing the courts’ use of the tables when they are called upon to 
decide a question involving damages which are dependent upon life 
expectancy. Here we find one of two approaches. In some cases they 
have made the same mechanical mathematical computations which have 
been condemned by the appellate courts.*® In others the court makes an 
educated guess, a figure pulled out of the air after he has made mention 
of all the considerations expected of him." The appellate courts have 





44 Murphy v. Nat’l Ice Cream Co., 114 Cal. App. 482, 300 Pac. 91 (1931); 
Mazziotte v. Bridgeport & Waterbury Passenger Serv., Inc., 116 Conn. 32, 163 
Atl. 409 (1932); Key West v. Baldwin, 69 Fla. 136, 67 So. 808 (1915); Western 
& A.R.R. v. Frazier, 66 Ga. App. 275, 18 S.E.2d 45 (1941). 

45 Rutkowski v. Connecticut Light & Power Co., 100 Conn. 54, 123 Atl. 25 
(1923); Haase v. Ryan, 100 Ohio App. 285, 136 N.E.2d 406 (1955); Jones v. 
Eppler, 266 P.2d 451 (Okla. 1953). 

46 Western & A.R.R. v. Clark, 117 Ga. 548, 44 S.E. 1 (1903); Avance v. 
Thompson, 387 Ill. 77, 55 N.E.2d 57 (1944), cert. denied, 323 U.S. 753 (1944); 
Watson v. Seaboard Air Line Ry., 133 N.C. 188, 45 S.E. 555 (1903); Illinois Cent. 
R.R. v. Spence, 93 Tenn. 1,73, 23 S.W. 211 (1893); Crouse v. Chicago & N.W. Ry., 
102 Wis. 196, 78 N.W. 446 (1899). 

47 Southern Pac. Co. v. Klinge, 65 F.2d 85 (10th Cir. 1933), cert. denied, 
290 U.S. 675 (1933); Rea v. Simowitz, 226 N.C. 379, 38 S.E.2d 194 (1946); 
Int’l Harvester Co. v. Sartain, 32 Tenn. App. 425, 222 S.W.2d 854 (1948). 

48 Wetherbee v. Elgin, J. & E. Ry., 191 F.2d 302 (7th Cir. 1951); Allendorf 
v. Elgin, J. & E. Ry., 8 Ill. 2d 164, 133 N.E.2d 288 (1956). 

49 Porello v. United States, 153 F.2d 605 (2d Cir. 1946), aff'd in part and 
rev'd in part on other grounds sub nom., American Stevedores, Inc. v. Porello, 
330 U.S. 446 (1947); O’Toole v. United States, 140 F. Supp. 672 (D. Del. 1956); 
Yates v. Dann, 124 F. Supp. 125 (D. Del. 1954), rev'd in part and vacated in part 
on other grounds, 223 F.2d 64 (3d Cir. 1955) ; Combs v. United States, 73 F. Supp. 
665 (S.D.N.Y. 1947); Renuart Lumber Yards, Inc. v. Levine, 49 So. 2d 97 (Fla. 
1950). 

50 Trotter v. United States, 95 F. Supp. 645 (W.D. La. 1951); Ells v. 
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also made mathematical computations based on the tables. In doing so 
they have concluded that the verdict which had been rendered was 
reasonable under the circumstances,®! that it was unreasonable and 
therefore should be reversed,® or that it was excessive and should be 
affirmed only if the plaintiff agreed to a remittitur.5® The computations 
and the use of the tables in the first two instances are probably justified. 
It is a quick way for the courts to determine whether the verdicts are 
very far out of line. In the last instance, however, it would seem that 
the appellate courts are violating the very principles which they have been 
enjoining the lower courts to follow. 

In New Hampshire it has been said that in wrongful death actions 
the court may require the jury to return a special verdict.°* The jury’s 
special findings would consist of (1) the probable earning capacity of 
the decedent, (2) his life expectancy, and (3) the proper rate of dis- 
count. The court then could apply a mathematical formula and arrive 
at the present value of the damages to be awarded. The court has said 
that the mathematical process would only tend to confuse the jury. 

Since computation is a scientific process based on ascertained 

facts, there could be no constitutional objection to the finding 

of the facts by the jury, and the subsequent doing of the 

mathematics by the court or an accountant named by the court 

as commissioner.” 

It is doubtful if other courts would agree with this procedure. Never- 
theless, the New Hampshire court is probably only stating what most 
courts and juries actually do when they are confronted with the prob- 
lem. If the courts themselves give undue, and sometimes conclusive, 





Scandrett, 28 F. Supp. 16 (N.D. Idaho 1938), appeal dismissed, 106 F.2d 1016 
(9th Cir. 1939); The Dauntless, 121 Fed. 420 (C.C.N.D. Cal. 1903), rev'd on 
other grounds, 129 Fed. 715 (9th Cir. 1904). 

51 Briscoe v. United States, 65 F.2d 404 (2d Cir. 1933); Jones v. Atl. 
Refining Co., 55 F. Supp. 17 (E.D. Pa. 1944); Hallada v. Great No. Ry., 244 
Minn. 81, 69 N.W.2d 673 (1955), cert. denied, 350 U.S. 874 (1955); Thoirs v. 
Pounsford, 210 Minn. 462, 299 N.W. 16 (1941); Jones v. Eppler, 266 P.2d 451 
(Okla. 1953); Adskim v. Oregon-Washington R. & Nav. Co., 134 Ore. 574, 294 
Pac. 605 (1930); Borzea v. Anselmi, 71 Wyo. 348, 258 P.2d 796 (1952). 

52 Swift & Co. v. Lawson, 95 Ga. App. 35, 97 S.E.2d 168 (1957); Louisville 
& N.R.R. v. Young’s Adm’x, 253 S.W.2d 585 (Ky. 1952); Ahlstrom v. Minneapolis, 
St. P. & S. Ste. M.R.R., 244 Minn. 1, 68 N.W.2d 873 (1955); Kellerher v. Porter, 
29 Wash. 2d 650, 189 P.2d 223 (1948). 

53 Bos v. Gaudio, 267 Mich. 517, 255 N.W. 349 (1934); Hallada v. Great No. 
Ry., 244 Minn. 81, 69 N.W.2d 673 (1955), cert. denied, 350 U.S. 874 (1955); 
Mares v. New Mexico Pub. Serv. Co., 42 N.M. 473, 82 P.2d 257 (1938); Bartle- 
baugh v. Pennsylvania R.R., 150 Ohio St. 387, 82 N.E.2d 853 (1948); Thirkell v. 
Equitable Gas Co., 307 Pa. 377, 161 Atl. 313 (1932). 

54 Adams v. Severance, 93 N.H. 289, 41 A.2d 233 (1945); Thibeault v. 
Brown, 92 N.H. 235, 29 A.2d 461 (1942); Humphreys v. Ash. 90 N.H. 223, 6 A.2d 
436 (1939). 

55 Thibeault v. Brown, supra note 54, 29 A.2d at 462. 
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effect to the tables there can be little doubt that the juries do the same in 
spite of instructions to the contrary. 

As has been said before, the tables are admissible only in those cases 
where the life expectancy of an individual is a pertinent area of investiga- 
tion. Thus, where one is asking for damages for pain and suffering 
which he will have to endure for the rest of his life, mortality tables 
are some evidence of the period of time during which he may be expected 
to suffer from such injury. In determining damages for loss of future 
earning capacity, however, it is not just the life expectancy of the in- 
jured party which is in question. The more important period of time is 
that during which he can be expected to have earnings. Most people will 
have some earning capacity during their entire lifetime and therefore, 
life expectancy is an element of proof. Usually in question in these 
cases, however, is his capacity to earn money during his productive years. 
This in turn is dependent upon that part of his lifetime during which he 
will be regularly employed. This period has been designated in some in- 
stances as the period of “work expectancy” to distinguish it from life 
expectancy."® The same kind of distinction has to be made in many of 
the wrongful death actions, In these cases the amount of the beneficiaries’ 
recovery is dependent upon what they could have expected to receive 
from the decedent during his lifetime. Again, the period involved is one 
of work expectancy rather than life expectancy. To a certain extent 
courts have been aware of this question when they have emphasized the 
necessity of considering the decrease of earning capacity in a man’s de- 
clining years.°’ Some courts have clearly distinguished work expectancy 
from life expectancy.®® In most cases, however, there has been no express 
distinction made between the two. In the triai of some of these cases the 
plaintiffs’ attorneys have recognized the distinction. In demonstrating 
the computation of damages and in questioning their actuaries on the 
use of the tables, they have used age sixty-five, the supposed age of 
retirement, rather than the age the subject could have been expected to 
reach,.”® 





56 See Texas & Pac, Ry. v. Buckles, 232 F.2d 257, 262 (5th Cir. 1956). 
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350 U.S. 874 (1955), at 685: “Life expectancy and earning expectancy are not 
synonymous”; Littman v. Bell Tel. Co., 315 Pa. 370, 172 Atl. 687 (1934), at 690: 
“(Life expectancy and the duration of one’s ability to earn money are not 
identical. . . .” 
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The distinction can ‘be demonstrated statistically. Tables prepared 
by the Bureau of Labor Statistics indicate that in 1940 a twenty-year-old 
male could expect to remain in the labor force for an average of 41.1 
years. The United States Population Tables for that year show that 
the average remaining lifetime for males of that age was 46.8 years.” 
The following table shows the same averages for the years 1947 and 
1950 and the projected averages for the year 2000. 

life expectancy work expectancy 


EY codercebeasaiatitipaticeats 46.8 41.0 
ate aes 48.0 42.8 
EE slot tiateahietnabagth ds 48.9 43.2 
EE seth in aasigios 53.8 45.1 


It is interesting to note that the work expectancy does not increase as 
rapidly as the life expectancy. Thus, it will be more important to dis- 
tinguish between the two in the future than it is today. Tables have also 
been constructed to show the working life of women. The probability 
and the effect of marriage on their participation in the labor force is an 
additional factor to be considered in determining their work expectancy. 
Obviously the distinction between life expectancy and work expectancy 
is more important here than it is in the case of men. 

It is not suggested that work expectancy tables should replace the 
mortality tables as acceptable evidence in the proof of damages for loss 
of earning capacity. Indiscriminate use of these tables would be just as 
improper as the like use of the mortality tables. The type of employ- 
ment, geographical area of employment, local working conditions, possi- 
bility of change in the working force and employment opportunities are 
among the factors which have to be considered in addition to the tables. 
These statistics may be helpful, however, in placing the mortality tables in 
their proper perspective. The mortality tables do have a bearing on the 
question. Since a person can be expected to have income even after his 
regular employment has ceased, his life expectancy is still a factor in 
measuring damages. Mortality tables and statistics covering work ex- 
pectancy can be used with studies concerning the amount of time an em- 
ployee in a particular area could expect to lose because of illness, strikes, 
lay-offs, etc. All are of some value in helping the jury to determine what 
the plaintiff could have expected to earn in the future. None are con- 
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clusive and there is danger in giving an exaggerated importance to any 
of them. 

Some injuries will have the effect of shortening the plaintiff’s life 
expectancy. The question then arises whether to use his expectancy be- 
fore or after the injury in the measurement of damages. It would seem 
that when damages for pain and suffering are to be ascertained the perti- 
nent period is the expectancy determined by his condition after the injury. 
It is a question of how long the pain and suffering can be expected to 
last and not how long the plaintiff could have expected to live had he not 
been injured. The same period would seem to be involved where dam- 
ages for loss of earning capacity are being measured, This is the period 
the Iowa courts have used.“ Other courts when faced with this prob- 
lem, however, have determined the plaintiff’s expectancy from his physi- 
cal condition prior to his injury.*° The Pennsylvania court has echoed 
the feelings of these courts when it said: 

[T]he injuries for which redress is sought cannot be considered 

as a factor in the jury’s calculations as to longevity, as that 

would be permitting the defendant to benefit by its own 

wrong. 

If the courts are granting damages for diminution of life ex- 
pectancy rather than for loss of earning capacity, life expectancy before 
injury is the pertinent question. The American courts, however, have 
said that damages cannot be awarded for loss of life expectancy.®* Con- 
sistency would seem to demand either damages for loss of earning 
capacity measured by the expectancy after injury or damages for loss of 
life expectancy measured by the expectancy before injury. The meas- 
uring of the plaintiff's expectancy by his condition after the injury is 
also inconsistent with the use of the plaintiff’s death to determine his 
expectancy where he dies before judgment.®* The attitude of the courts 
in these latter cases, however, may be explained by the availability of 
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wrongful death actions in some of them. In these actions, of course, the 
expectancy prior to the injury would be used. 

In those cases where the damages are to be awarded for the loss of 
earning capacity, life expectancy is only one factor to be considered. 
While they are not directly connected with the use of the mortality 
tables, these other factors must be taken into consideration if the tables 
are to be used intelligently. For this reason we turn our attention for a 
moment to some of the other questions which arise in the proof of the 
loss of earning capacity. 

In determining the plaintiff’s loss of earning capacity it is necessary 
to know whether he is working at a job where there is a compulsory or 
voluntary retirement program. Whether he is covered by social security 
may be involved. As has been mentioned before, this is not to suggest 
that he will have no income after his retirement. His retirement will, 
however, affect his earning capacity. What he could have expected to 
earn after retirement is also an element in his damages.®* It may be that 
because of his injury the plaintiff will be compelled to retire at an age 
earlier than would thave been true had he not been injured. This too is 
an element of his proof of damages.”® He may be deprived of a pension 
because of his inability to continue work for the required number of 
years, This factor should also be considered along with the mortality 
tables, 

The problem before the court is one of diminution of earning 
power rather than the loss of wages. The comparison is between what 
the plaintiff could have earned except for his injury and what he can 
expect to earn in spite of it. Obviously the determination of this prob- 
lem is going to be largely in the realm of speculation. ‘This is particularly 
apparent in those cases where the courts have permitted the juries to 
determine the loss of earning capacity of children who have never been 
employed."* The Georgia courts have been more insistent than most on 
the proof of the loss of earning capacity. They have, however, made an 
interesting distinction between loss of capacity to labor and loss of earning 
capacity."* The former is classed as a gece of pain and suffering. By 
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putting it in this category the courts have exempted it from the rigors of 
the proof they have required for the loss of future earning capacity. 
The plaintiff’s earnings at the time of his injury are not determina- 
tive of his damages although they are some evidence of what he could 
have expected to earn in the future. The plaintiff may show what he 
has earned in the past in various occupations even though he was not 
engaged in those occupations at the time of his injury."* Evidence of 
earnings too far in the past, however, may be rejected as being specula- 
tive.“© The plaintiff's earning capacity may depend on his personal char- 
acteristics as well as upon his physical and mental qualifications. Thus, 
his reputation for industry, initiative, sobriety, thrift, and even chastity, 
may be elements of proof of his earning capacity."® Evidence of pro- 
spective employment has been held to be admissible.7” Here again, how- 
ever, the court may hold the evidence in a particular instance to be 
inadmissible because it is speculative."® Parties have been permitted to 
show that they were preparing themselves for an occupation or pro- 
fession.”® Opportunities for promotion and increase in pay have been 
held to be elements of proof of loss of earning capacity. In particular 
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instances, however, these opportunities may be too remote, or the evi- 
dence of their probability may be too weak, to permit admission.** Union 
contracts showing the effect of seniority and future employability are 
also factors to be considered.** The jury should be permitted to con- 
sider that the plaintiff was not prepared for any other occupation.** But, 
it cannot be assumed that a person has no earning capacity just because 
he can no longer work in the field for which he was trained.** On the 
other hand, the possibility that he could prepare himself for another job 
should not deprive him of damages for loss of earning capacity.* 

It is apparent that these elements of proof are quite speculative and 
that much is left to the jury’s discretion. Consideration of these factors 
should emphasize the care which must be taken with the use of mortality 
tables. Under these circumstances, an attempt to use the tables in a 
mathematical computation cannot be expected to increase the accuracy of 
the measurement of damages. On the contrary, an undue reliance on the 
tables will likely increase any error already present. 

Many of the actuarial tables used today are those based upon se- 
lected lives—tables constructed from the experience of insurance com- 
panies with the mortality of those whom they have insured. Since these 
are the lives of people who have been able to pass physical examinations 
for insurance, their health can be expected to be better than the health 
of the average citizen. Consequently, the argument has been made that 
these tables are inadmissible to prove the expectancy of a person whose 
physical condition is such that he would not have fallen within the class 
covered by the tables. Most courts have rejected this argument and have 
held that the tables are admissible regardless of the health of the subject.*® 
Testimony concerning the subject’s health goes to the weight of the 
tables as evidence and not to their admissibility. On the other hand, there 
are a few courts which have held that the tables are inadmissible where 
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the subject is not a “sound and healthy” person.*” If there is a dispute 
concerning the health of the subject, however, the courts in this latter 
group will admit the tables.** It has also been held that the party 
seeking the admission of the tables must, as a part of his foundation, 
establish that the subject’s health is such as to bring him within the class 
covered by the tables.*® While in most cases the health of the person is 
only one of the factors to be considered in gauging his life expectancy, 
where it is clear that the subject is not going to live as long as the average 
person could expect to live, the court should, in its discretion, refuse to 
admit the mortality tables.°° Where the subject is suffering from an 
incurable disease would be an example of such a situation. Consideration 
of the tables under such circumstances would not help the jury in any 
way and could lead them astray. It might not be too strong to say that 
in such a case the admission of the tables would be reversible error.” 

At the other end of the spectrum is the question of admissibility of 
evidence that the subject enjoyed better than average health, and thus, 
that his life expectancy is greater than that shown in the tables. It would 
seem clear that such evidence should also be admissible. It becomes par- 
ticularly important in those cases where the subject has reached old age 
and has prospects of living longer than the tables would indicate.” 
Appellate courts have been impressed by the fact that the juries have had 
the subject before them and could observe his physical alertness and 
general appearance of health.** On the other hand, it has been held 
that there was error when the jury found an expectancy greater than the 
tables would indicate and there was no evidence to show a better than 
average state of health.” 

The habits of an individual may have an effect upon the duration 
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of his life. For example, it can be shown that the subject is a drunkard.* 
This fact would have a bearing upon his probable length of life. It 
would seem that anything which might affect the health of the subject, 
his proneness to accident, or which might accelerate his death, would be 
admissible as evidence of his expectancy. 

Because of the danger of an untimely death through accident, it 
would seem apparent that the average expectancy of a person employed 
in a hazardous occupation would be shorter than that of one whose life 
is not subject to such dangers. Insurance companies have recognized this 
fact. In some instances they have refused to insure those engaged in 
certain hazardous occupations, In other cases they have charged these 
persons higher premiums than those charged individuals of the same age 
employed in safer positions, As in the case of disease and injury, the 
courts for the most part have held that the actuarial tables are admissible 
even though the subject is engaged in a hazardous occupation.** Like- 
wise, evidence of the hazards of the occupation is admissible to show that 
the subject may not have as great an expectancy as that shown by the 
tables.” It has been held that evidence of a hazardous occupation is 
admissible even though the subject is no longer engaged in that occupa- 
tion.°® On the other hand, it has been held to be error for the court to 
instruct the jury to consider that because the subject was engaged in a 
hazardous occupation he might have a shorter expectancy than that shown 
in the tables.°* The objection is that there is no showing that the sub- 
ject would thave continued in such’ occupation for the rest of his life. 
Similarly, it has been held that the court, in his discretion, can refuse to 
give tendered instructions concerning the prospect that a hazardous oc- 
cupation will diminish a person’s life expectancy.’ It is said that such 
a factor is within the knowledge of the jury and therefore they need not 
be instructed concerning it. 
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In insuring people engaged in hazardous occupations insurance com- 
panies have sometimes charged the insured a premium which is compara- 
ble to that charged an ordinary individual older than he. It is interesting 
to note that some courts have applied this fact to their use of mortality 
tables where the subject was engaged in a hazardous occupation. They 
have said, for example, that since an insurance company would add eight 
years to a person’s age in figuring the premium, the court and jury would 
do the same before using the mortality tables in determining his life 
expectancy.’°? The fact that the insurance companies consider such per- 
son a bigger than ordinary risk and the fact that they have measured the 
additional risk in the manner they have, would seem to be valid evidence 
in a case. But, to use this information as these courts have done is en- 
tirely too mechanical a use of the tables and gives them an effect which 
was never intended. 

Most people whose lives have been insured have been members of 
the Caucasian race. Consequently most of the insurance tables reflect the 
experience the companies have had with the mortality of members of the 
white race. The population tables have also segregated the races for 
statistical purposes.°? Under these circumstances it is apparent that the 
subject’s race is a factor to be considered in the use of the tables. Again, 
the courts have said that the subject’s race does not affect the admissibility 
of the tables but goes to the weight to be given to them.’ Because of 
the number of studies available showing the higher mortality rate of 
Negroes, however, it would seem that one should have little difficulty in 
challenging the reliability of the usual mortality table when it is applied 
to the life of a Negro.’ 

This is not to suggest that it is the race rather than the social and 
economic background of the specimens which is important. Much could 
be done to show a lower life expectancy because the subject is in a lower 
income bracket, because he lives in a substandard area, because he lives 
in a city, because he lives in an unhealthful climate, etc. All of these 
factors would seem to have the same kind of bearing as race upon the 
effect to be given to the mortality tables. Or, more likely, it is these 
factors rather than race, which cause the difference in the life expectancy 
between whites and non-whites, 

A similar problem arises with respect to the sex of the person. Ex- 
perience has shown women tend to live longer than men. As has been 
mentioned before, the insurance tables have been constructed largely 





101 Simmons v. Louisiana Ry. & Nav. Co., 153 La. 405, 96 So. 12 (1923); 
Jones v. Kansas City So. Ry., 143 La. 307, 78 So. 568 (1918); Sibert v. Litchfield 
& M. Ry., 159 S.W.2d 612 (Mo. 1942). 

102 £.g., the 1951 population tables classify white and non-white. 

103 Babcock v. Gray, 165 Ore. 398, 107 P.2d 846 (1940) (Indian) ; Beaumont 
Traction Co. v. Dilworty, 94 S.W. 352 (Tex. Civ. App. 1906) (Negro); Suell v. 
Jones, 49 Wash. 582, 96 Pac. 4 (1908) (Negro). 

104 See The Saginaw and the Hamilton, 139 Fed. 906 (C.C.S.D.N.Y. 1905). 
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from the experience with male lives, Nevertheless, the insurance com- 
panies have ordinarily charged the same premiums for women as for 
men of the same age and for this purpose have not considered the dif- 
ference in their life expectancies. The difference in expectancy, how- 
ever, is considered to be important in the fixing of premiums for annuities. 
For example, in figuring the cost of an annuity for a female under the 
Combined Annuity and 1937 Standard Annuity tables, the age of a 
male five years younger than she is used. Separate tables for males and 
females have been constructed in the A1949 tables. With all these 
factors in mind it is surprising that the question of the sex of the subject 
has seldom been raised when the tables have been introduced. Again, 
however, it has been said that the sex of the subject goes to the weight 
of the tables and not to their admissibility. Of course, there is no 
reason why a party interested in showing a different expectancy from 
that indicated in the tables cannot introduce other tables or studies to 
show the importance of sex on expectancy. It is also possible that counsel 
might be interested in introducing statistics to show that the subject has 
a lower life expectancy because he is not married. 

It is frequently said that the tendency for longevity is inherited. 
It is not surprising, therefore, to find some attempts to introduce into 
evidence the fact that parents, grandparents, and other ancestors have 
lived to ripe old ages. The purpose of such evidence, of course, is to 
show that the subject is likely to live longer than the actuarial tables 
would indicate. Such testimony is usually admissible’®® although the trial 
judge can refuse to admit it if he believes it to be too remote.’°’ There 
are some courts, however, which have held that testimony of this 
character is too speculative and therefore is inadmissible under all cir- 
cumstances.'° No case was found which indicated that it would be 
permissible to introduce testimony that his ancestors were short-lived in 
order to establish the probability that the subject would not live as long 
as the tables would indicate. There is no apparent reason why this 
testimony would not be just as admissible as that showing long-lived 
ancestors. 

From the foregoing it would appear that the solution to the prob- 
lem is not to deny admission to mortality tables in suits for tort damages. 
They can be valuable evidence in those cases where the life expectancy 
of an individual is important. The weakness of the tables lies in their 





105 Croft v. Chicago, R.I. & P. Ry., 134 Iowa 411, 109 N.W. 723 (1906). 

106 Rincicotti v. John J. O’Brien Contracting Co., 77 Conn. 617, 60 Atl. 115 
(1905); Chattanooga, R. & C.R.R. v. Clowdis, 90 Ga. 258, 17 S.E. 88 (1892); 
Haynes v. Waterville & O. St. Ry., 101 Me. 335, 64 Atl. 614 (1906); Love v. 
Detroit, J. & C.R.R., 170 Mich. 1, 135 N.W. 963 (1912); Sterling v. Union Carbide 
Co., 142 Mich. 284, 105 N.W. 755 (1905). 

107 Rincicotti v. John J. O’Brien Contracting Co., supra note 106. 

108 Hinsdale v. New York, N.H. & H.R.R., 81 App. Div. 617, 81 N.Y. Supp. 
356 (1st Dep’t 1903); Serdan v. Falk Co., 153 Wis. 169, 140 N.W. 1035 (1913). 
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improper use. Most people are prone to treat all tables, figures and 

statistics as established facts. Thus, they give them an importance which 

was never intended. They are also likely to apply them for purposes for 
which they never were intended. Lawyers and judges are just as sus- 
ceptible as jurors to this weakness. 

The Pennsylvania court in deciding for the first time that mortality 
tables were admissible in the proof of tort damages said: 

[W]e are unable to see why the tables referred to were not 

competent evidence. Being intended for general use, and based 

upon average results, they cannot be conclusive in a given case. 

That is not the question here. It is whether they are not some 

evidence, competent to be considered by a jury. Their value, 

where applied to a particular case, will depend very much upon 
other matters, such as the state of health of the person, his 
habits of life, his social surroundings, and other circumstances 
which might be mentioned. While we are unable to see how 
such evidence is to be excluded, I must be allowed to express 

the fear that it may prove a dangerous element in this class of 

cases, unless the attention of the juries is pointedly called to 

the other questions which affect it.’ 

Referring to this decision in a later case, the same court said: 
Experience has demonstrated, however, that what was merely 
apprehended by Chief Justice Paxon has since been realized. 
Courts and juries, as a rule, give far more weight to this testi- 
mony than it is entitled to. They are apt to supply the place 
of proof of the particular life by generalization from life 
tables. This is going further than was intended, or than is 
warranted. Therefore a halt is called on the manifest tendency 
to give them undue weight.’”” 

In many cases undue weight has been given to the tables because 
counsel has failed to present other evidence bearing on life expectancy, 
The jury has to be shown the limitations of the tables. More and better 
evidence of the weakness of the tables can be used. To counteract the 
impressiveness of the mortality tables as statistics, the defendants’ at- 
torneys can use statistics of their own. More use can be made of studies 
which are already available and efforts can be directed to areas which 
are not yet covered. It may be argued that the use of additional statistics 
will only tend to add to the confusion of the jury and court. And this 
may be the case. This approach, however, is more likely to meet with 
success than would an attempt to abolish the use of mortality tables in 
these cases. There may be hope for progress in convincing the courts that 
certain tables (e.g., the annuity tables) should be inadmissible. It is also 
possible that in some situations the courts can be persuaded to refuse the 





108 Steinbrunner v. Pittsburgh & W.R.R., 146 Pa. 504, 23 Atl. 239, 241 (1892). 
110 Kerrigan v. Pennsylvania R.R., 194 Pa. 98, 44 Atl. 1069, 1071 (1899). 
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admission of any mortality table. This should be the case where the 
subject is seriously ill and the tables will have little weight in determining 
his expectancy. 

In spite of their cries that the use of the tables is leading to excessive 
verdicts, it is unlikely that defense attorneys are going to succeed in 
preventing the use of the tables. Whenever they are used there is the 
danger that they will be used improperly. The problem is one of seeing 
to it that they will be used as accurately as possible. This is the challenge 
confronting defense counsels. To meet it they must bring forth evidence 
and argument to place the tables in their proper perspective. “They must 
exercise more care in framing cautionary instructions to govern the jury 
in their use of the tables. 








THE MALDISTRIBUTION OF DAMAGES 
IN WRONGFUL DEATH 


DAMAGE INTERESTS IN WRONGFUL DEATH, 
JUDGMENTS AND RELEASES DURING LIFE 


Joun J. Durrey* 


Sometimes courts, like the tailor, must cut and fit, making shift 
with what is given them. Clothes tend to become disreputable with age. 
Laws tend to become more reputable—even though they were an ill-fit. 
The law of damages which result from wrongful death has acquired a 
number of wrinkles in the passage of time, and not a few holes. This 
article is confined to a critique, in broad outline, of the distribution or 
allocation of such damages. It deals primarily with the recognition and 
protection accorded the various classes of person affected by a wrongful 
death. Although other approachs to wrongful death are inserted for com- 
parison purposes, the main discussion is on the effect of statutes creating 
a new cause of action in the decedent’s dependents—popularly called 
“Lord Campbell” statutes. 

In 1846, Lord Campbell introduced his well-intentioned and long 
overdue attempt to destroy the harsh common law rules which prevented 
recovery for wrongful death.’ About the same time, and partially as a 
result of the English statute, reform movements exploded throughout 
America. As in most explosions, the result was quite a mess. After over 
a century, the debris has settled enough to give answer to most questions 
on a per state basis, although some issues are still obscured by the dust. 
Several different approaches to the problem have emerged. However, 
even in states which have similar statutes, agreement on details is absent 
to a conspicuous degree. The discussion here is only general and no 
attempt has been made to document the shadings of view. 


GENERAL APPROACHES 
Two types of statutes have direct bearing on recovery for wrongful 
ype g y g 

death. A “survival” ¢tatute is one which, generally speaking, simply 
abrogates the common law rule that death terminates the cause of action 
for personal injury.?, The cause of action which arose in the decedent 
during life is transferred or survives to his personal representative.* Any 
recovery is administered as an asset of the decedent’s estate. 





*Assistant Professor, Ohio State University, College of Law. 

1 Fatal Accidents Act of 1846, 9 & 10 Vict., c. 93, commonly referred to as 
“Lord Campbell’s Act.” Under the common law, the death of either party termi- 
nated the injured person’s cause of action. No cause of action was recognized for 
the damage suffered by other persons as a result of the death of the injured person. 

2 E.g. Onto Rev. Cope §2305.21. 

3 Technically, “survival” applies where no suit was brought before death 
and “revival” applies where death occurs while a suit is pending. See Onlo REv. 
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A “wrongful death” statute is one patterned on Lord Campbell’s 
Act. It creates a new cause of action in the next of kin or others desig- 
nated by the statute for the loss to them resulting from the death.‘ 
Procedurally, the action is brought by the decedent’s personal representa- 
tive, but it is for the exclusive benefit of the statutory beneficiaries.° 
Any recovery is generally administered under special statutory provisions 
and is not considered or administered as an asset of the decedent’s estate. 

At present, there are three major approachs to damages for wrong- 
ful death. These may be identified as those states which have: 

1. Only a survival statute, and only one action is possible. These 
will be referred to as “survival” states.® 

2. A survival statute and a wrongful death statute and two actions 
can be brought and two recoveries obtained, one under each statute.” 
The actions usually can be brought at separate times or concurrently.® 
These are “two-remedy” states. 

3. A survival statute and a wrongful death statute but only one 
recovery is possible.? The statutes are considered as mutually exclusive— 
when one applies the other does not. 


DAMAGE INTERESTS 

Wrongful death is frequently referred to as an invasion of the 
decedent’s interest in his person and property.’° However useful that 
Cope §§2311.21-.37. In the context of wrongful death, the distinction should be, 
but has not necessarily been, merely procedural. Cf. Muldowney v. Illinois Central 
Ry. Co., 36 Iowa 462 (1873). 

4 Technically, wrongful death statutes change the common law rule that 
refused recognition to a cause of action in other persons for death caused by in- 
juries and do not affect the rule-which terminated the injured person’s caused by 
action. 

5 See Ou10 Rev. Cope §§2125.01-.04; May Coal Co. v. Robinette, 120 Ohio St. 
110, 165 N.E. 576 (1929). But cf. Ore. Rev. Stat. §30.020, infra note 31. 

6 One curious detail of this approach, at least in earlier years, was the 
problem of “instantaneous” death. If a man died “instantly” no cause of action 
ever arose in him and logically there was nothing to “survive” to the personal 
representative. Rigid adherence to this logic created an arbitrary gap in the 
coverage of wrongful death. In the light of modern medical knowledge, it would 
seem almost impossible instantly to kill a person, except in the narrow sense that 
his heart may be instantly stopped. 

7 “Instantaneous” death may bar the survival action. Should the American 
courts ever recognize shortened or decreased life itself as a distinct item of non- 
pecuniary injury to a living plaintiff, it would seem probable that the recovery 
would also be allowed under the survival statute. That is the English law. See 
Smith, Psychic Interest in One’s Own Life, 98 U. Pa. L. Rev. 781 (1950). 

8 Required or permissive joinder in one suit is a distinct problem of its own. 
See Wills, Wrongful Death and Personal Injuries—Joinder of Causes of Action 
and Counterclaims, 16 Onto St. L.J. 501 (1955). 

® Procedurally, it may be permissible to file on both causes of action but 
recovery is limited to one theory or the other. See Carbary v. Detroit United Ry., 
157 Mich. 683, 122 N.W. 367 (1909). 

10 E.g. 44 Harv. L. Rev. 980 (1931); ReporT oF THE Law Revision Com- 
MISSION [OF New York] 204 (1935). 
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statement may be for other purposes, it is obviously only figurative and, 
from the viewpoint of compensatory damages, tends to cloud recognition 
of the damages resulting from death. One cannot compensate a dead 
body, nor an estate. A dead body is a thing, not a person. An estate is 
simply a legal concept employed for the purpose of adjusting the inter- 
ests of living persons in assets formerly owned by the decedent. Ana- 
lytically, there are two damage interests which arise from a wrongful 
death—the decedent’s creditors, and the dependents and others who 
would have received economic benefit from the decedent or who suffer 
direct injuries arising from mental distress and loss of decedent’s services. 

It would seem apparent that creditors have a substantial economic 
interest in a debtor’s life. Every creditor, whether legally secured or 
unsecured, relies principally upon the debtor’s earning capacity in ex- 
tending credit. Mortgages and other collateral are in fact merely a 
backstop against inability to pay out of income. The creditor expects 
payment from prospective earnings—especially in the case of personal 
loans to a wage earner. The wrongful destruction of earning capacity 
necessarily injures every creditor by impairing the most basic security— 
an expectation of repayment from income. Depending on the amount of 
other assets the decedent held, the result can be substantial monetary loss 
to the creditor." 

Dependents, relatives and others may show a pecuniary interest arising 
from their expectation of economic benefit. The identification of those 
in this class, and the determination of the extent of their expectation, 
is obviously a problem of reasonable probabilities. Some of this class 
may also claim a direct non-pecuniary injury in the mental distress, loss 
of companionship, etc., that the death causes and a direct pecuniary in- 
jury in the loss of services rendered by the decedent to them. 


SurvIvAL STATEs 
The pecuniary interests of both groups receive substantial protection 
in a “survival” jurisdiction.4* In such states, recovery under the survival 
statute is, essentially, what the decedent would have recovered. Damages 
include expenses (medical and others), pain and suffering,’® and loss of 
earnings, all to date of death. Recovery also includes loss of future 





11Jn recent years life insurance has become a common security device, and 
not infrequently, a loan requirement. 

12 Of course the failure to impose liability in the case of “instantaneous” 
death would be a major defect. See supra note 6. 

13 The inclusion of the decedent’s pain and suffering as an item of damages 
in an action brought after death is somewhat dubious. It appears to result from 
mechanical reasoning by both courts and legislatures—the decedent could have 
recovered this and therefore the item “survived.” Perhaps the best ground for its 
allowance is that while creditors and dependents may have no particular claim to 
such damages, neither does the defendant have any particularly strong ground 
upon which to protest liability. The Iowa court excluded pain and suffering. See 
Jones, Civil Liability for Wrongful Death in Iowa, 11 Iowa L. Rev. 28 (1925). 
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earning capacity, computed with reference to the decedent’s life ex- 
pectancy.** 

Since the recovery is administered as an asset of the estate, creditors 
receive all the protection they could ask. On the other hand, the eco- 
nomic impact of death upon the decedent’s family and dependents may 
be so drastic that it would seem highly desirable social policy to make 
some provision for their need.’* The most obvious method of dealing 
with the problem would be to make a portion of the survival action 
recovery payable to the dependents free from the claims of creditors. 
Creditors are generally accorded priority in the administration of a 
decedent’s estate, although there are certain basic exemption provisions.’® 
These provisions are designed to deal with all types of estates. Any 
substantial increase in the general exemptions would affect the whole field 
of decedents’ estates. Some specific provision on recoveries under the 
survival statute would appear necessary. 

However, while the pecuniary interest derived from the decedent is 
covered by the survival statute approach, no recovery is usually accorded 
the dependents for any direct pecuniary loss suffered by them (such as 
the value of the decedent’s services), nor for the non-pecuniary injuries 
arising from death, grief, etc.?” 

Survival statutes commonly contain no specific provision on the 
effect of judgments or releases by the injured person during life. How- 
ever, since the personal representative is said to be suing on the decedent’s 
cause of action, he is in “privity” with, and bound by, the action of the 
decedent. Commonly, therefore, the extinguishment of the cause of 
action by either judgment or valid release operates to bar any action 
under the survival statute.’® 
However valid that reasoning may be from the viewpoint of statu- 





14 There has been extensive disagreement on the computation. The measures 
suggested vary from gross earnings at one extreme to accumulation (amount de- 
cedent would have saved) at the other. See Chase v. Fitzgerald, 132 Conn. 461, 
45 A.2d 789 (1946). From the viewpoint of compensating creditors and dependents 
or others, gross earnings less living expenses (net earnings) would seem the proper 
measure. 

15 Bankruptcy, wage-earner trusteeships, garnishment exemption and other 
“debtor” laws, plus the willingness of creditors to go along with a debtor demon- 
strating good faith by even token payments, enables one earning income to devote 
a substantial portion of it to his family. In the death action, those earnings become 
a lump sum, are reduced to present worth, and the recovery is immediately subject 
to the payment of all debts in full. Thus, realistically, the family may be left in a 
considerably worse position. 

16 On10 Rev. Cope §2115.13 exempts from the administration an amount, in 
property or money, which in no event can exceed $2500.00. Onto Rev. Cope 
§§2117.20-24 provide for a “Year’s Allowance” for the support of a widow and 
children under eighteen. 

17 Whether the non-pecuniary injury is in fact excluded by juries is another 
question. See discussion infra. 

18 Cogswell v. Boston & M.R. Co., 78 N.H. 379, 101 Atl. 145 (1917). 








268 OHIO STATE LAW JOURNAL [Vol. 19 


tory interpretation, it hardly explains why the action should be barred. 
Looking to the damage interests, the point to note is that “privity” should 
be found to prevent duplication of damages. The damages recoverable 
in an action by the injured person during life are, or should be, exactly 
the same as those recoverable in the survival action.’® To permit the sur- 
vival action would thus result in double recovery.”° 

There being no specific recognition given in these States to the needs 
of the family as a matter of social policy, nor to any direct injury 
(pecuniary or non-pecuniary) suffered by those benefiting from the sur- 
vival action, the bar by judgment or release of the survival action does 
no great violence to the damage interests of the various persons. The 
same derivative expectation interests exist in any case of permanent non- 
fatal injury. The legislature not having seen fit to accord a greater de- 
gree of protection in cases involving death, the courts have simply 
followed the usual rules. 


States WitrH CONCURRENT REMEDIES 

In states where two concurrent actions and recoveries are permitted, 
one under a survival and one under a wrongful death statute, the duality 
of remedies presents peculiar damage problems. 

The measure of recovery in the wrongful death action is generally 
based on the pecuniary loss to the beneficiaries of the action. In a few 
states, it is the loss to the “estate.” Under either view, this loss includes 
an amount measured ‘by reference to the decedent’s earning capacity 
over his life expectancy.74_ As previously noted, survival jurisdictions 
grant recovery for the decedent’s loss of earning capacity in the survival 
action. To follow that view in a concurrent remedy state would result 
in duplication of damages. The portion of future earning capacity re- 
coverable in the wrongful death action would simply be a segment 
carved from the larger recovery obtained in the survival action.” 





19 On the right of a living plaintiff to recover loss of earning capacity where 
an injury decreases life expectancy, see Duffey, Life Expectancy and Loss of 
Earning Capacity, 19 Onto St. L.J. 314 (1958). If the recovery by a living 
plaintiff were limited to the date of probable actual death (i.¢., expectancy as 
shortened by the injury), there would be no duplication on that item, and the 
operation of a judgment or release as a total bar could not be justified on the 
ground of duplication of damages. 

20 A judgment for the injured person during life may not, of course, cover 
the damages in full because of an error or mistake. Releases may be given for 
inadequate consideration. A judgment may be against the plaintiff. In none of 
these instances is there double payment in fact. It would, however, be within the 
meaning of “double recovery.” The point is discussed further infra. 

21 As in survival states, the courts vary on the amount of the decedent’s 
gross earning capacity which is recoverable. See supra note 14. For the purposes 
of this article it is only necessary to notice that under all views, the recovery in- 
cludes some portion of future earning capacity. It should also be noted that in 
many cases, this item of damage is the only really substantial one. 

2244 Harv. L. Rev. 980 (1931). For two excellent analyses of this duplication 
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Duplication is avoided by the simple device of limiting recovery in 
the survival action to the date of death.** The wrongful death action 
then picks up loss of earning capacity from death to date of life expect- 
ancy prior to injury. While the reasoning employed in many of the 
cases is fallacious,* there can b¢ no doubt that the basis for limiting the 
pecuniary losses in a survival action to the date of death is the avoidance 
of duplication of damages and that the limitation is a judge-made rule, 
created in an attempt to reconcile the operation of the two statutes.” 

The result of such tailoring is that: 1. In the survival action, the 
principal damages recoverable are expenses, pain and suffering, and loss 
of earnings, all to date of death; 2. In the wrongful death action, the 
principal damages are all or a portion of the loss of earning capacity 
from death to date of life expectancy prior to injury, and the pecuniary 
value of the decedent’s services.”® 


The impact that this judicial cutting and fitting has upon the dis- 
tribution of damages is peculiar. The arbitrary, even if necessary, di- 
vision of damages between the two actions has a direct effect upon the 
creditors’ interest. Their interest certainly extends to loss of earnings 
and the expenses incurred by the decedent before death which deplete 
the estate. That recovery is available to creditors since it passes through 
the estate under the survival statute. But the creditors’ main concern lies 
in the lost future earnings. It is this loss which inflicts the greatest injury 
on creditors and which constitutes the primary damage item in those cases 
in which creditors are likely to have the greatest interest—the death of 
a wage or salary earner. Yet participation in the recovery of prospective 
damages is completely denied to the creditors. All of that recovery is 
allocated to the wrongful death action and does not pass through the 
estate.”” Certainly the interests of the dependents justify exempting a 





of damages, see Schumacher, Rights of Action Under Death and Survival Statutes, 
23 Micu. L. Rev. 114 (1924); REPORT OF THE LAW Revision CoMMIssION [OF NEW 
York] 199 (1935). 

23 See Hindmarsh v. Sulpho Saline Bath Co. 108 Neb. 168, 187 N.W. 806 
(1922); Allen v. Burdette, 139 Ohio St. 208, 39 N.E.2d 153 (1942). 

24In Allen v. Burdette, supra note 23, the court stated that death “estab- 
lished” the decedent’s life expectancy and therefore recovery could not extend 
past death. Where death occurs from other causes, the person’s life span is obvi- 
ously established as a fact. But it would seem rather patent that death caused by 
the injury itself cannot possibly have any bearing on what the life span would 
have been without the injury. The court was either simply begging the question 
or stating a conclusion without recognizing the issue. 

25 See articles cited note 22 supra. Thus, in these states, damages in a 
survival action do not strictly follow the survival theory or concept. A living 
person can, or should be able to, recover over his life expectancy as it existed 
prior to injury and not merely to the date of his probable actual death due to the 
injury. See supra note 19. 

26 Non-pecuniary injuries are generally not recoverable, at least in theory. 
See discussion infra. 

27 Exemption of the wrongful death recovery from claims of creditors results 
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substantial portion of the future earnings recovery from the claims of 
creditors. However, it is questionable whether the complete exemption 
which results from this judicial balancing is justifiable. 

The peculiarities go deeper. Occasionally, but not rarely, the desig- 
nated beneficiaries do not survive the decedent, or perhaps die before 
judgment. A fair number of states hold that in such circumstances, no 
action lies under the wrongful death statute.?* Under these holdings, 
the wrongdoer escapes all liability for the loss of future earning capacity 
despite the fact that creditors may suffer substantial injury. Correction 
of this result would require the creation of an exception to the rule 
limiting damages in the survival action. Even though the rule seems 
clearly based on policy grounds rather than statutory interpretation, few 
courts would be willing to so boldly tailor the statutes. Kriesak v. 
Crowe” is an unusual, and commendably frank handling of the prob- 
lem. The action was under the survival statute, and it appeared that no 
wrongful death action could be brought. Recognizing that the limitation 
of damages in survival actions was based on the avoidance of duplication, 
the court held that loss of earning capacity in the survival action should 
be computed on the decedent’s normal life expectancy.*° 

Wrongful death statutes also have a marked effect on the distribu- 
tion of damages among the dependents and others who had an expecta- 
tion of economic benefit from the decedent. The statutes vary greatly 
on exactly to whom, and in what proportion, the recovery is distributed. 
Beyond the immediate family, it is difficult to generalize. Commonly, 
recovery is limited to next of kin, and non-relative dependents are 
excluded, While this is also true of intestacy statutes, it would seem 
that such persons might be accorded protection in this area, Certainly, 
in a fair number of cases the probability of loss to them greatly exceeds 
that which could be shown by relatives. The existence of non-relative 
dependents is recognized in our tax laws. It seems somewhat unrealistic 
to refuse recognition in this area of wrongful death. Similarly, such 
statutes operate to prevent inheritance under the decedent’s will.** 





from both express provision and the application of the “new cause of action” 
theory. Many of the statutes are noted in 44 Harv. L. Rev. 980 (1931). As might 
be expected, the States are not uniform on this point and in some the decedent’s 
creditors may be able to reach the recovery under some circumstances. Cf. infra 
note 31. 

28 Many cases are collected in 43 A.L.R.2d 1291 (1955). 

2936 F. Supp. 127 (D.C. Pa. 1941), followed in Kriesak v. Crowe, 44 F. 
Supp. 636 (D.C. Pa. 1942), affirmed, 131 F.2d 1023 (C.C.A. 3d 1942). 

30 For another very interesting “tailoring job” on this problem, see Pezzuli v. 
D’Ambrosia, 344 Pa. 643, 26 A.2d 659 (1942). A comment on the Pennsylvania 
law, including both the Kriesak and Pezzuli cases, may be found in 91 U. Pa. L. 
Rev. 68 (1942). 

31 Cf. Ore. Rev. STAT. §30.020 where the action is “for the benefit of the 
surviving spouse and dependents and in case there is no surviving spouse or 
dependents, then for the benefit of the estate of the decedent.” 
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Under this “Lord Campbell” or “new cause of action” approach, 
the determination of who should participate, and the extent of participa- 
tion, is obviously a vexing problem. Considering all those persons and 
institutions who might reasonably have expected to receive an economic 
benefit from the decedent, it is impossible to arrive at a perfect solution. 
The problem is inherently one of reasonable probability plus social policy. 
Certainly the fact that the decedent’s will at the time of his premature 
death provided for a certain distribution is no assurance of what he 
would have done had he lived. It might be commented, however, that 
the law of testate and intestate succession contains a pattern of distribu- 
tion which is firmly planted and, in its general outline, well known. 
It would seem desirable to use that pattern as at least a backstop rather 
than simply release the wrongdoer from liability. 

Regardless of the beneficiary problem, the present division of 
damages seems utterly arbitrary. Creditors have as great an interest as 
do the dependents and others in the loss of the decedent’s earning capa- 
city. On the other hand, the latter have as great a claim as do creditors 
upon the recovery for expenses, pain and suffering and loss of earnings 
to date of death.*? Yet as a result of the judicial balancing of the two 
statutes, distribution is by item of damage rather than upon any con- 
sidered policy decision of the extent of damage interest.** An approach 
based on weighing the various interests on a percentage or minimum 
amount of the total recovery of damages would seem a far more 
appropriate method of handling the distribution. 

Under most wrongful death statutes, recovery is limited by statute 
or judicial decision to pecuniary damages.** Where recovery is based 
on loss to the beneficiaries, this includes the pecuniary value to the 
beneficiaries of the decedent’s services—an item not recoverable under a 
simple survival approach. The item is not of great importance in cases 
where the decedent had any substantial future earning capacity. But 
where the decedent was a non-wage earner—and particularly, an infant— 
it assumes an importance as the only apparent foundation for the wrong- 





32 Assuming that the beneficiaries of the wrongful death action are sub- 
stantially the same as those sharing in the estate (and that assets exceed liabilities), 
the beneficiaries will, of course, benefit from the survival action. 

33 The “new cause of action” concept is so deeply ingrained that it is easy 
to lose sight of the very substantial identity of damage interest in the survival 
and wrongful death recoveries. Not infrequently reference is made to damages to 
the estate as “distinct” from the loss to the beneficiaries under the wrongful death 
statute. Much of this confusion may arise from an underlying assumption that a 
living plaintiff cannot recover loss of earning capacity for a period of decreased 
life expectancy and that therefore no such recovery is possible in a survival action. 
As previously pointed out, the assumption appears to be erroneous both as to the 
right of a living plaintiff and as to the basis of the limitation in survival actions. 
See supra notes 19, 22 and 23. 

84 Onto Rev. Cope §2125.02; Michigan Central R. Co. v. Vreeland, 227 U.S. 
59 (1913). 
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ful death action.*® In this connection, it should be noted that the pecuniary 
damage limitation excludes, at least in theory, recovery for grief, loss 
of companionship, etc., incurred as a result of the death. But the size 
of verdicts returned by juries and upheld by the courts in non-wage 
earner cases would indicate that the value of services is merely a vehicle 
for the recovery of the non-pecuniary injury in fact.*® 

The extreme difficulty of measuring such an intangible injury, 
and the consequent inability to establish standards for controlling both 
the jury and judge, probably accounts for the refusal openly to recognize 
mental distress and related injury. The whole pecuniary damage concept 
might best be viewed, at least today, as simply a device for controlling 
excessive awards without any real intent or desire actually to exclude 
the item from the jury’s verdict. If that be true, there is much reason 
seriously to consider the forthright position of Wisconsin. In that state, 
recovery for mental distress is specifically allowed, but simply restricted 
to $2500.00.%" 

In the light of these considerations, it may be doubted if there is 
any real distinction between survival states and concurrent remedy states 
on the damages which are recoverable in fact. 

The concurrent remedy approach has also given rise to confusion 
on the effect of a judgment or valid release obtained during the life 
of the injured person.*® The survival action generally is held to be barred 
by a judgment in these states just as in “survival” states. The reasons 
are also the same: (1) the cause of action is “the decedent’s cause of 
action,” and (2) a complete duplication of damages exists.*® Valid releases 
also operate as a bar for similar reasons. There is, of course, an existing 
body of law dealing with the validity of releases. Again as pointed out 
previously, the very real interest of the dependents and of the community 
itself in any settlement by the decedent suggests that attention may 
well be given to whether the existing law adequately copes with the 
problems of releases for an “inadequate” but legally “sufficient” amount. 





35 For an exhaustive annotation on recovery for the death of an infant, see 
14 A.L.R. 2d 485 (1950). ; 

36See Prosser, Torts, §105, p. 715 (2d ed. 1955). 

37 Mueller v. Silver Fleet Trucking Co., 245 Wis. 458, 37 N.W.2d 66 (1949). 

38 A somewhat analogous problem arises with respect to the running of 
limitations against the decedent during his life. However, the limitations applicable 
to any type of death action are so complex a matter and include so many side issues 
that they are not considered here. See 132 A.L.R. 292 (1941); 167 A.L.R. 894 
(1947). 

39 A judgment may not, in fact, cover all the damages, or may cover them for 
an insufficient period. Such a circumstance is simply an error of fact occurring in 
the personal injury action. On principles of finality of decision, the judgment should 
be considered conclusive as to all damages that could or should have been recover- 
able. A judgment against the injured person should operate as a bar on principles 
of mutuality. To hold otherwise would be to sanction “double jeopardy” in civil 
liability. It should be remembered in both of these instances that error is no 
respector of sides and works as much against defendants as against plaintiffs. 
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However, the courts split when it comes to the question of whether 
the wrongful death action is barred.*° The majority of courts hold that 
the wrongful death action is dependent upon the existence of a cause of 
action in the decedent at the time of his death. Thus if the decedent’s 
cause of action is merged in a judgment or validly released, the require- 
ments of the statute are not met. The minority say that the cause of 
action depends on conditions at the time of imjury, and the decedent 
cannot by his subsequent conduct affect a cause of action in favor of 
others, and which doesn’t even accrue until death.*?. 

With due respect to all the judges who have so often repeated 
these arguments, neither statement is persuasive, and, on the wording 
of the statutes, both come perilously close to mere conclusions. On the 
literal wording of the statutes, neither interpretation can be said to be 
unreasonable, If the statutory language is clear, a court must follow it. 
But where two or more interpretations are available, general policy 
considerations should control. Nor is the minority view appreciably 
strengthened by resort to the “new cause of action” theory. To strenu- 
ously argue that the personal representative acts in two capacities and 
therefore that no “privity” (and no res judicata) exists between the 
parties would certainly seem to be a mere conclusion.*? The question 
would really be better stated as one of whether “privity,” or “estoppel,” 
should be found. As the length of Freeman’s treatise** attests, it is not 
unusual to extend such concepts in a new situation, here a statutorily 
created remedy, if basic policy reasons appear to require the extension.** 

In an action by a living plaintiff, recovery extends to the loss of 
earning capacity over the life .expectancy as it existed prior to injury.* 
The recovery in the wrongful death action based on the decedent’s 
future earning capacity is thus simply a portion or segment of the larger 
recovery obtained by the injured person himself in the personal injury 
action, The result of the minority view is thus to impose double liability 
upon the defendant and require double payment for the same loss.*® 





4039 A.L.R. 579 (1925), supplemented in 99 A.L.R. 1091 (1935). In a 
number of states, e.g. Ohio, no clearly authoritative decision exists. 

41 The case of Rowe v. Richards, 35 S.D. 201, 151 N.W. 1001 (1915), is 
probably the leading authority for the minority view. 

42 Taking the two-capacity approach, the discussion shouid probably be 
directed at estoppel by bar rather than res judicata. For arguments of this type 
see Ohio’s Wrongful Death Statute, 4 Ciev.-Mar. L. Rev. 38 (1955); 18 
U. Cin. L. Rev. 548 (1949). 

43 FREEMAN ON JUDGMENTS (5th ed. 1925). 

44In the almost converse situation of successive or concurrent joint tort- 
feasors, the courts had no great difficulty creating a bar despite lack of “privity.” 

45 Hallada v. Great Northern Railway, 244 Minn. 81, 69 N.W.2d 673 (1953) ; 
Prairie Creek Coal Min. Co. v. Kittrell, 106 Ark. 237, 153 S.W. 89 (1912). See 
cases collected in Duffey, Life Expectancy and Loss of Earning Capacity, 19 Ox10 
St. L.J. 314 (1958). 

46 Of course, if a court were to deny an injured person the right to recover 
full compensation for his own injuries by limiting his recovery to the date of 
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In this connection it is important to distinguish a judgment during 
the injured person’s life from a judgment under the survival statute. 
The limitation of survival damages to date of death excludes loss of 
earning capacity from a survival recovery. Therefore, it is apparent that 
because of that rule, the damages recoverable in survival and wrongful 
death are distinct and do not overlap.*7 Accordingly, there is no reason 
why judgment in a survival action should bar the wrongful death action, 
or vice versa.** Considering that the basis of the damage limitation in 
survival actions was the prevention of double recovery, it is difficult 
to explain why the courts following the minority view have failed to 
recognize the same point in the situation of judgments during life.*® 

The opinion of the Nebraska court in Hindmarsh v. Sulpho-Saline 
Bath Co.,”° contains a very thorough discussion of the overlap of damages 
between personal injury, survival and wrongful death actions. The court 
pointed out that the injured person can recover for his total loss of 
earning capacity and that a judgment during life should bar both the 
survival and wrongful death actions. The opinion then discusses the 
similar double payment that would arise from the two death actions 
unless the survival recovery is limited. The court emphatically stated 
that any such double liability—a recovery which exceeds the total loss 
sustained—constitutes punitive or exemplary damages.” 

In the absence of a specific statutory or constitutional provision, 
the great weight of authority holds that no punitive or exemplary 





probable actual death, there would be no double liability. See McCormick, 
DAMAGES, §86, p. 303-304 (1935 ed.). 

47 The distinction between “revival” and “survival” should be, but has not 
necessarily been, merely procedural. Where death occurs during a pending action 
and before judgment, and the action is revived and judgment obtained, double 
recovery will result unless the damages are limited to loss of earnings to date of 
death in accordance with the survival rule. 

48 No reason, that is, based on over-lapping damages. This article is not 
concerned with the justification for inconsistent judgments based on the same facts 
and other aspects of the concurrent remedy approach. 

49 The confusion may stem from a misconception of the common law death 
rules. Thus in Schumacher, Rights of Action Under Death and Survival Statutes. 
23 Micn. L. Rev. 114 (1924), the author makes an excellent analysis of the double 
recovery problem presented by the inter-play of survival and wrongful death 
actions in a concurrent remedy state. However, the article assumes, and in one 
place states, that a recovery by the injured person does not present such a problem. 
A similar assumption appears in De Hart v. Ohio Fuel Gas Co., 84 Ohio App. 62, 
85 N.E.2d 586 (1948), where the court held that a judgment for the defendant in 
an action by the injured person did not bar a wrongful death action. The Supreme 
Court of Ohio has never directly passed on a case involving a judgment by a 
living plaintiff. 

50108 Neb. 168, 187 N.W. 806 (1922). 

51 A careful discussion of double recovery may also be found in Fontheim v. 
Third Ave. Ry. Co., 257 App. Div. 147, 12 N.Y.S. 2d 90 (1939). See also REPORT 
OF THE LAw REvisioN COMMISSION [OF New York], 48 (1935). 
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damages may be awarded in wrongful death.™ In those states permitting 
punitive damages, the recovery is based on the conventional tort distinc- 
tion of gross or wilful negligence, etc., as the case may be in that state. 
The punitive damages resulting from the failure to bar a wrongful 
death action would not be based on the degree of culpability of the 
defendant’s conduct. The basis would simply be that death had resulted. 
It would seem that basic policy dictates the confinement of damages 
to compensation and that a court should refuse to impose punishment 
in the absence of explicit statutory provision. 

It is, of course, true that the pecuniary value of the decedent’s 
services is recoverable in wrongful death but not in the personal injury 
action—at least as to services that would have been rendered after the 
date of probable actual death. The same point was previously mentioned 
with respect to survival actions. In many states, a husband can recover 
for the loss of his wife’s services, but others generally cannot sue for 
such a loss. This deficiency, if it be one, would seem a problem of general 
tort law. It would perhaps be possible to treat a judgment as only a 
partial bar by simply limiting the wrongful death action to loss of 
services. However, such an approach would probably accentuate the 
problem of jury verdicts based on grief and mental distress. Before 
engaging in such a course of action, a legislative re-appraisal of the 
whole non-pecuniary injury problem would seem desirable.™ 

Releases present a similar situation. It is true that releases are 
sometimes given for trifling sums and the injured person subsequently 
dies from his injuries. Such things are, of course, unfortunate. But they 
arise from the inherent inability to determine exactly the extent of a 
person’s injuries—just as it is difficult to determine with certainty the 
defendant’s liability. Here, as in judgments during life, the speculative 
elements are on both sides of the fence. Assuming a release is given 
as an accord and satisfaction,” it is supported by the same policy con- 
siderations that apply to judgments. 

The legislature might well consider requiring the dependents’ in- 
terests to be specifically taken into account in settlements of personal 
injury claims. As to the courts, Judge Smith’s strong dissent in Rowe v. 
Richards®® puts the matter very well: 

It would be idle to discuss the wisdom or justice of legislation 





52 See cases cited in 14 A.L.R.2d at 538. 

53 See 61 Harv. L. Rev. 169 (1947). 

54 Wisconsin’s specific recognition of the non-pecuniary injury previously 
discussed, presents a somewhat different question. Partial bar, leaving recovery 
on that item open, would seem possible under the Wisconsin statute. Failure to 
recover in fact in the personal injury action, as well as judgments for the defend- 
ant, should operate as a bar. See supra note 39. 

55 On the failure of American law adequately to distinguish releases from 
releases in satisfaction in the almost converse situation of “joint” tortfeasors, see 
Prosser, Torts, §46, p. 243 (2nd ed. 1955). 

56 Supra note 41. 
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which might require the wife’s right to future support to be 

taken into account when settlements are made in his lifetime 

for personal injuries to the husband. We need only observe 

that at the present time the law does not require it, no matter 

what may be the extent of the injury. 

It has also been suggested that, since the defendant must consider 
future liability, the minority view allowing suit despite a judgment or 
release many affect the procurement of settlements, and compound the 
problem of adequate payment.” In this respect, it is interesting to note 
the dilemma of Ohio attorneys arising from the unsettled law in that 
state. A release by the beneficiaries would operate to bar the wrongful 
death action. However, while the family of the injured person may be 
willing to join in a release, the parent may not be able to bind a minor 
child.5® Resort to the Probate Court may also be ineffective.” 


“One REMEDY” STATES 


To round off the picture of the judicial tailors at work, several 
comments on one-remedy states are appropriate. These states are those 
in which the survival action and wrongful death action are considered 
as being mutually exclusive.” This interpretation of the statutes is also 
probably based on a desire to avoid duplication of damages between the 
survival and wrongful death actions.** It does not, of course, avoid 
the similar problem which arises between a personal injury judgment 
or a release during life and the wrongful death action.® 

The one-remedy view has a very drastic effect on the interests of 
creditors. In any case where the wrongful death statute applies, creditors 
are completely cut off. However, in “compensation” for this result, 
survival actions allow creditors to come out ahead of their brethren in 
a concurrent remedy state since loss of earning capacity is recoverable. 





57 Dibble v. New York & Erie R.R. Co., 25 Barb. 183 (Sup. Ct. N.Y. 1857); 
Littlewood v. City of New York, 89 N.Y. 24 (1882). 

58 Phillips v. Community Traction Co., 46 Ohio App. 483, 189 N.E. 444 
(1933), motion to certify overruled, 1933. 

59In Traci, Ohio’s Wrongful Death Statute, 4 CLev.-Mar. L. Rev. 38 (1955), 
the author states that one Ohio Probate Court refused approval on the ground of 
lack of authority. The article also points out that the Negligence Committee of 
the Ohio State Bar Association twice proposed a statute making judgments and 
releases during life operate as a bar to wrongful death actions. 

60 E.g. Susemiehl vy. Red River Lumber Co., 305 Ill. App. 473, 27 N.E.2d 285 
(1940). 


61 See articles cited in note 21 supra. 

62 In Illinois, a lower court has held that a living plaintiff cannot recover 
the loss of earning capacity beyond his life expectancy in his injured condition. 
Krakowski v. Aurora E. & C. Ry. Co., 167 Ill. App. 469 (1912). This appears to 
be the only such holding reported in America. The case is discussed in Duffey, 
Life Expectancy and Loss of Earning Capacity, 18 Onto St. L.J. 314 (1958). 
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CONCLUSION 

The development of principles and doctrines to cope with all the 
aspects of tort damages has taken many years of evolution and the work 
of many minds, Much still remains to be done. In the field of death, 
development was arrested by the arbitrary common law rules. Certainly 
it is expecting too much of the late Lord Campbell to assume that in 
one swoop he was capable of drafting a statute that would adequately 
fill the hole left in our law. But with over 112 years of experience to 
draw upon, it does not seem to be asking too much of the legal profession 
and the legislatures to expect an effort to improve and refine Lord 
Campbell’s work. The present day statutes, of whatever type, are 
inadequate. No mention has even been made of the complexities that 
have arisen in the area of conflicts of law. 

Perhaps this article is more destructive than constructive in_ its 
criticism. However, its purpose is simply to suggest a basic conceptual 
approach to wrongful death—one based on damage interests and not on 
labels such as “survival” or “new cause of action.” And comfort can 
be taken in the thought that knowledge of the inadequacies of the present 
day law is essential to adequate new legislation. 

















A NEW APPROACH TO PERSONAL INJURY LITIGATION 


Rosert S. Marx* 


Since I am about to propose a new approach to personal injury 
cases, it is reasonable that the reader’s first question might be: “Does the 
present system really need changing?” I think it does. And I think that 
I can illustrate that need quite cogently before I proceed with an analysis 
of the problem. Here are some extracts from the press: 


Dear Governor: 

My five year old boy four weeks ago was struck by a 
driver who has no insurance and no money and Tommy is still 
in the hospital. He was walking across an empty lot away 
from the curb when a car crashed over the curb and struck 
my boy, breaking both his legs and bruising his head and face 
so that it took thirty stitches to patch him up. 

Someone told me that where there is a wrong, the law 
gives a remedy. I am a poor woman, Governor, won’t you 
please tell me what remedy is provided for me by the laws of 
this state? 

and: 

Consider the ethical virtue of the “sock the city” verdict, 
as it might be called. Six years ago a 39 year old barge worker 
toppled, dead drunk, onto the tracks of a New York subway 
station. An incoming train screeched to a halt, but failed to 
stop short of him, and killed him. His widow sued and won 
on the grounds that the city was at fault; it should have main- 
tained such operating conditions that no train could run over 
a drunk who fell on the tracks. It was no contest: she was a 
real, tearful woman, and the city was a vast, cold abstraction. 

She collected $101,649.86.! 

The purpose of this article is to point out the need for a fresh 
approach to personal injury litigation. I do not criticize the present sys- 
tem because there are problems connected with its administration, which 
are amply illustrated by the preceding articles in this symposium. I criti- 
cize it because it is not fair, It works with a tremendous inequality. It 
forces the personal injury claimant to assume risks that he never knew 
existed. He assumes the risk of uncertainty in the law, the difficulty of 
proving negligence, of the choice of proper counsel, of being coerced to 
settle because he cannot afford the long delay until he might get his case 
heard, and the risk that the defendant might not be able to pay any 
judgment he may eventually obtain. The defendant in the personal in- 





*Of the firm of Nichols, Wood, Marx & Ginter, Cincinnati, Ohio. The writer 
acknowledges the collaboration of his associate, Sidney Weil, Jr. of the Cincinnati 
Bar in the preparation of this article. 

1 Hunt, Damage Suits—A Primrose Path to Immorality, (Harper’s, January, 
1957). 
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jury case must also assume some of these same risks, and in addition, he 
must assume the risk that he may be called upon to pay many times the 
economic loss of the claimant, and the risk that the plaintiff’s lawyer will 
be able to convince the jury that the pain and suffering of the plaintiff 
should have a remarkably high value. The defendant has no method, 
because of the wide variation in jury verdicts, by which he can standard- 
ize his exposure. Nor does the availability of insurance aid the defendant 
as much as would be first supposed. Insurance costs money and in these 
days of rising jury verdicts, it is not unusual to find that a defendant, 
who assumed that he was amply covered by insurance, is faced with a 
verdict far exceeding his policy coverage. Liability insurance is not, in 
any event, universal. No more than 75% of the automobiles on the road 
today are covered by liability insurance and the percentage is much 
smaller in those personal injury cases which do not involve automobiles. 

Perhaps most of us can agree that the purpose of personal injury 
litigation must be the compensation of the victim, Punishment, if any is 
called for, is clearly a matter for the criminal law. It makes little sense 
to reward a victim of a personal injury accident with so-called punitive 
damages, for this permits him to turn an otherwise unfortunate occur- 
rence into a personal bonanza, Nor does it make any sense to give the 
victim a very large reward if he has been injured by a rich defendant, 
and nothing or next to nothing, if he has been injured by a poor defend- 
ant. From the standpoimt of justice, we are concerned with the injuries 
that the victim has suffered, and his recovery of fair, but not excessive, 
compensation for those injuries. 

The defender of the present system will agree to this only if two 
conditions are added: 

1) If the injury was clearly and wholly caused by the fault of an 
identifiable third person. 

2) If that person is able to respond in damages either by way of 
his own assets or by way of liability insurance. 

Again, I think we can all agree that these conditions operate to place 
the victim’s right to recover on the completely unforeseeable item of the 
pocketbook of the person who injures him; and it places the defendant 
at the mercy of a system which says, in effect, that it will be the size of 
his pocketbook, as much as it will be the extent of the injuries suffered 
by the complainant, which will determine the amount to be paid. It is 
this subject which we shall examine first. 


THE MEAsurRE OF DAMAGEs: ABILITY TO PAy 


Nowhere in the present symposium will the reader find ability to 
pay mentioned as a legally recognized item of damages in personal in- 
jury cases (except in the very rare instance where punitive damages are 
recoverable). The reader will find considerable discussion of pain and 
suffering, and there are instances on record where juries have valued 
pain and suffering at rather astronomical figures: $40,000 for eleven 














280 OHIO STATE LAW JOURNAL [Vol. 19 


hours and $5000 for thirty minutes? In each of these cases, by the 
way, the jury also brought in a substantial verdict for the wrongful death 
which ended the pain and suffering. 

Certainly, no reader of this article would accept five thousand 
dollars for the kind of agony that these dying persons endured. And that 
is precisely the point! The morality of a system which attempts to put a 
price tag on such an item is open to very severe questioning indeed, and if 
we do presyme to put a value on it, we get exactly what we deserve: the 
widest possible variation in the verdicts of juries as to what one man’s pain 
and suffering is worth as against another’s, due partly to the differences in 
juries, and due more to the awesome ability of some skilled lawyers to 
recreate a gruesome spectacle of violent agony in every tiny detail to the 
point where the jury cannot abide it; this is known as “demonstrative 
evidence.” 

What has all this got to do with ability to pay? It has everything 
to do with it! A rich defendant makes it well worth the plaintiff’s time 
to attempt to trail every bit of blood possible across the floor of the court 
room, If that rich defendant is an insurance company, the jury will 
know it, in spite of all the efforts of the defendant to keep that fact 
away from the jury’s knowledge. At present, juries assume the existence 
of insurance, especially in automobile accident cases, and this assumption 
is generally a correct one. It is correct, not because all automobiles are 
insured, but rather because most men of any substance are insured. This 
brings us to look at the other side of the coin: ability to pay is the greatest 
single factor in determining which law suits are never filed. There is no 
point in litigation with an insolvent defendant, no matter how much of 
a liability case is present. When a law suit is filed, it is filed because there 
is some expectation of recovery and where the defendant has no insurance 
and no assets, the matter is usually forgotten. In this case, the victim’s 
agony, worth perhaps $50,000 under other circumstances, will never be 
described to any jury. Discussion of amounts of damages in negligence 
cases involves us in an assumption which is all too casual: there is often no 
point in determining an amount, because there is no ability to pay. 

As we turn our ,attention to sky-rocketing verdicts then, let us 
remember that they represent only one view of what is wrong; the law 
suit which is never filed because of lack of ability to pay is certainly just 
as serious. 

The battle of jury verdicts is raging loud and long. Less than a 
year ago a prominent national magazine carried an article called Damage 
Suits—A Primrose Path to Immorality.2 The theme of that article is 
that the law suit for personal injuries has become a national pastime; that 
the avariciousness of the plaintiff and the plaintiff’s lawyer is degener- 


2 See note 1 supra, and see also, in general, BELLI, READY FOR THE PLAINTIFF, 
(1956). 
3 Note 1, supra. 
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ating the entire moral fiber of American life, and raising insurance costs. 

This, I suppose, is the defendant’s position. Letters to the Editor, 
pointing out that the injured individual is usually without money, the 
delaying tactics of insurance company lawyers, and settlements forced 
on destitute victims, show that there is plenty of sentiment in favor of 
the plaintiff. One such letter states in part, “There is nothing on earth 
more piously moral than an insurance company. .. . Morally, insurance 
is exactly like roulette or craps with a much larger house percentage. . . .” 

It is not the purpose of this article to take sides between the crap- 
shooter and the croupier. It is sufficient to note that today we have a 
joint association of plaintiff’s lawyers dedicated to push the amounts of 
verdicts up to Heaven, and a joint association of insurance companies 
dedicated to holding the amount of the verdict as low or lower than 
Hades, all without much relation, if any, to the economic loss of the 
victim.* 

These questions are now posed for us: 

1) Does the wealth of the defendant constitute a reason for re- 
warding a victim whose economic loss is only a fraction of the award? 

2) Does the poverty of the defendant constitute reason for de- 
priving an otherwise deserving victim of the full measure of his economic 
loss? 

Those who answer the above questions in the affirmative are in 
favor of the present system, for that is unquestionably the way it 
operates, Those who do not answer those questions in that way, we in- 
vite to join us in our search for something better. Our object is not to 
hold down verdicts or push them up. It is to find a more just method of 
determining damages, for if we remove the question of ability to respond 
in damages as both a qualitative and a quantitative test, something has 
got to be put in its place. What follows are some ideas which the writer 
wishes to put on the table for examination and discussion, not with the 





4On October 18, 1957, the Journal of Commerce carried an article in which 
the insurance industry assailed the National Association of Claimants Compensa- 
tion Attorneys as an “unvarnished pressure group” whose campaign to increase 
the frequency and size of damage awards could bankrupt insurance companies. 

In reviewing Mr. Belli’s book (note 2 supra) Fleming James, Jr., writing in 
in the HarvArp Law Recorp, November 7, 1957, states in part: “There are many 
areas in which I have for some time made common cause with the NACCA and 
the author. Together we deplore the plight of the uncompensated accident victim 
and the law’s delays which unduly postpone his compensation. We join in con- 
demning those who take undue advantage of his plight to make unconscionable 
settlements. We share approval of many rules which expand accident liability 
and cut down archaic defenses, as well as faith in the role of the jury in the 
process of expending liability. 

“What then of demonstrative evidence and what Mr. Belli calls ‘the ade- 
quate award’? Here my doubts and misgivings come in, but they go only to part 
of the area and need to be stated very carefully... . Mr. Belli tells of verdicts 
(many obtained by him) which range all the way up to $420,000; and he thinks 
that for the future the trend is upward.” 
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conviction that they represent the final uncompromising answer, but 
rather with a sense that the situation demands and deserves suggestions 
constructively offered. 


THE PATH TO THE SOLUTION 


Before these problems can be solved, two things must happen: 

1) The amount of damages must more clearly be standardized 
with relation to the real economic loss of the victim. 

2) We have got to know in advance that the victim will be com- 
pensated for that economic loss, 

In the limited space available to me, I will not examine the fact of 
the widely differing awards in personal injury cases. Rather, I will refer 
the reader back to the articles in this symposium dealing with inadequate 
and excessive awards and related subjects, again cautioning him to re- 
member that every excessive award has its counterpart in the case that 
was never filed because of the judgment-proof nature of the defendant. 

Presently, it is the jury which determines damages. The court room 
is the scene of a test of ability, legal and forensic, between plaintiff’s and 
defendant’s counsel. The jury is in the middle, uneasily weighing the 
charges and counter-charges hurled about. Qualified authorities today 
question the role of the juries in personal injury cases. Judge David W. 
Peck, the former presiding justice of the Appellate Division of the New 
York Supreme Court, First Department, and Judge Samuel H. Hof- 
stadter, Justice of the New York Supreme Court, First District, have each 
suggested that the jury be dispensed with in negligence cases. Judge Peck 
made his case primarily in terms of delay and when we realize that it 
took forty-four months to get a case to trial in New York, we can under- 
stand why he felt that something must be done. He believed that it is 
the jury trial process which causes the cases to move with “excruciating 
slowness.” He further stated: 

Indeed, there is no standard for a jury verdict. Nothing 
could be more of a guess and a gamble than what a jury’s ver- 
dict will be in a closely contested case. There is no inherent 
virtue in that gamble.® 

Judge Peck further commented: 

If the argument against jury trials rested only upon a 
time-saving base, I would not be so confident of my ground in 
advocating a change. If the quality of justice can be assumed 
to be the same, however, the time element is a sufficient reason 
to change to a system of trial by judge without a jury. And 
we can be fairly well assured that there would be no sacrifice 
of justice in any way by the fact that the most traditional 
country in the world, England, the cradle of the jury system 
and the common law, quite some time ago abandoned the jury 
system in most civil cases without regrets. 





5 Peck, REPORT ON JUSTICE (1953). 
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Judge Peck then recommended a different trial system, a trial by a 
judge, with a system of comparative negligence. 

Let me state something at this point which should be too obvious to 
need saying. I think that we again have a point of almost unanimous 
agreement when [ state that most of us will concur in G. K. Chesterton’s 
famous remark, “I would trust twelve ordinary men but I cannot trust 
one ordinary man.” The right to a jury trial is one of our fundamental 
freedoms, and both of the outstanding jurists mentioned above are fully 
cognizant of that fact. 

The question which Judge Peck raised is whether that sentiment has 
any real relation to the trial of negligence cases, and it is a question to 
which we should address ourselves in a serious vein, and as objectively as 
possible.® 

In addition to the problem already referred to in this article, the 
jury is continually faced with the conflicting views of experts with re- 
gard to the seriousness of the injuries, experts who talk a language which 
juries seldom understand. Juries are faced further with a doctrine of 
contributory negligence, the meaning of which has become quite obscure. 
In recent years there has been much literature written on the desirability, 
pro and con, of adopting a doctrine of comparative negligence. Obvi- 
ously, this doctrine looks attractive to plaintiff’s lawyers, but unattractive 
indeed to defendant’s counsel. In the midst of the argument, a very 
interesting thing has happened. Mr. Louis C. Ryan writes in the 
Virginia Law Weekly Dicta that “the absence of the rule of compara- 
tive negligence in Virginia or elsewhere should cause no insomnia (to 
plaintiff’s lawyers) because a jury will usually apply the rule anyway.’” 
And in the same periodical, Frederick $. Benson argues against the 
adoption of the comparative negligence doctrine as follows: 

In negotiation towards settlement and in the delibera- 
tions of juries, and in the decisions of judges, we have sub- 
stituted the use of common sense for the strict application of 
the contributory negligence rule so as to end up with sub- 
stantial justice to all parties. I submit, moreover, that we have 
done that without adding to our troubles by complicating our 
deliberations and our judgment with mathematical calculations 
which to me are in the realm of the mystical. I feel that the 
doctrine of contributory negligence is a salutary check on the 
gambling instincts of the litigating public who, if they thought 
they could not lose, would certainly go in and gamble on 
getting the pot of gold at the end of the rainbow.® 





6 The courts of New Jersey have found that trial by the court without a 
jury in personal injury cases works exceedingly well. See Report AND RECOM- 
MENDATIONS OF THE JOINT COMMITTEE OF THE NEW JERSEY LEGISLATURE, (January 
28, 1952). 

77 Va. L. Weekty Dicta Comp. 75. 

8 Id. at 102. 
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It all depends on your point of view. Mr. Benson obviously feels 
that comparative negligence would mean a greater delay and crowding 
in the courts; plaintiff’s lawyers argue that it would lessen court con- 
gestion by making defendants more willing to settle cases which they 
knew they could not defeat with the technical defense of contributory 
negligence. 

In any event, this debate furnishes us with some amazing con- 
clusions, All sides concede that juries today do not pay much attention 
to the technical doctrine of contributory negligence. So, the argument 
runs—‘the law may be behind the times, but the jury is ahead of the 
law and somehow this double imperfection operates to produce a reason- 
able kind of justice. We cannot afford to bring the law up to the times 
because then we run the risk that the jury will be too generous in its 
verdicts.” So there you have it! We admire the jury, but we do not 
trust it. We breed a contempt for the law and for lawyers alike; we 
nourish that contempt by loudly proclaiming on the one hand our love 
for the jury system, and on the other our mistrust and fear that it will 
not follow the law. 

Our basic problem here is the calculation of damages in negligence 
cases, We have seen, through lack of standards and wide differences in 
the abilities of lawyers, that there is a great deal of unfairness in damage 
verdicts, This is not the fault of the jurymen; these are faults of the 
system in which the jurymen must operate. What the writer proposes, 
therefore, is that an attempt be made to standardize damages, based on 
factors which I shall mention later. And I propose to take the determi- 
nation of the damage question from the care of its unwilling owners, 
the jurymen, and place it where there would be more competency to 
listen to the intricacies of expert testimony and apply that standard. 
Where it can be fairly and effectively done, I propose to make sure that 
the standard is adhered to, that is, that the victim actually receives that 
much compensation. The method by which this can be done is what 
follows. The reader will note that I must now divide my attention be- 
tween two different classes of negligence cases. The first, and by far the 
largest class, deals with injuries growing out of motor vehicle accidents. 
They encompass at least 75% of all the negligence claims in our courts, 
so that by disposing of this classification, we will have solved the major 
part of the problem. We can handle the motor vehicle cases in a far 
better manner than we can the others because the motor vehicle cases are 
the product of a single social phenomenon: the tremendous use of high- 
ways which the American public has undertaken in the last few decades. 


Moror VEHICLE ACCIDENT CASES 


Many of the readers of this article will be familiar with some of 
the ideas which have been advanced for the handling of automobile 
accident cases. A great deal of literature has appeared recently on the 
subject, and it will be well worth the reader’s time to examine some of 
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the material indicated in the footnote below.® What this idea advances 
is a challenging new method for the disposition of automobile accident 
cases. 

Summarizing it briefly, it means that every car driven in the State 
of Ohio must be covered by a policy of compensation insurance. Such 
compensation insurance will cover all death and personal injuries caused 
by the operation of the motor vehicle upon the roads of this state. 

The amount paid by way of compensation to the personal injury 
claimant will be determined by fixed schedules. Our long experience 
with workmen’s compensation insurance enables us to determine com- 
prehensive and adequate schedules, This compensation will be paid with- 
out regard to fault. We would recognize the fact mentioned at the 
beginning of this article—the victim has suffered injuries and his 
economic loss should be compensated. He should not be permitted to 
turn his misfortune into a personal triumph, but at the same time he 
should be guaranteed that his recovery will not be eliminated because of 
a judgment-proof defendant. 

The question of fault is dispensed with. Indeed, the advance of the 
automobile age has dispensed with that question for us. As most lawyers 
are aware, it is no longer possible, in an age of 350-horsepower auto- 
mobiles, when accidents happen in a split second, to tell who is at fault. 
The law suit for personal injuries has therefore become the greatest 
gamble in the world, with neither side being able to define its possi- 
bilities of recovery or its risk exposure. 

The compensation insurance program operates quite similarly to the 
workmen’s compensation procedure. It is no longer a theory; it is a 
working fact. The province of Saskatchewan, Canada, has had a success- 
ful compensation insurance program for more than ten years. The 
economic loss of personal injury claimants is repaid promptly, according 
to schedule. The sky-high verdict is extinct. 

In the past, much has been made out of the supposed difficulty of 
adapting payment schedules to automobile accident cases. Actually, no 
real problem exists in this area. To avoid a situation where everyone is 
paid the same amount, regardless of economic status and income, the 
payment schedules can be based on a percentage of average monthly in- 
come of the person injured. Maximum limits must be placed on these 
payments in order that the risk may be standardized, but this is of no real 
concern. If a man earning $100,000 a year or more, is injured in an 
automobile accident today, he must take his turn in perhaps more than 
four years from the date of the accident at the court room gamble, as- 
suming that he has been lucky enough to have been injured by a person 








9In this connection, the reader is referred to some of the prior articles by 
the author. E.g., Motorism, Not Pedestrianism 42 A.B.A.J. 421 (1956) ; Compensa- 
tion Insurance for Automobile Accident Victims, 15 Outo St. L.J. 134 (1954) ; Let’s 
Compensate, Not Litigate, FEDERATION OF INSURANCE JOURNAL QUARTERLY (1953) ; 
Compulsory Compensation Insurance, 25 Colum. L. Rev. 164 (1925). 
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carrying adequate liability insurance. Under the compensation program, 
he would be assured of a prompt recovery of a certain amount. If he 
desires to be protected in more than that amount, his economic status en- 
ables him to cover that desire by personal accident insurance. 


The compensation program is to be administered by a Board similar 
to that used in Workmen’s Compensation. It does mot necessarily in- 
volve a state fund, for workmen’s compensation is insured by private 
carriers in most states. In this manner prompt relief can be awarded to 
those injured in automobile accidents. The tremendous flood of cases 
which are at present engulfing the courts would be wiped away; the 
heavy losses of insurance carriers due to unknown exposure will be elimi- 
nated; more important, the victim of a motor vehicle accident would be 
fairly treated. 

We are able to classify the automobile accident cases apart from 
the other types of negligence cases for several reasons. Injuries and 
death, most of us will admit, are an inevitable risk of automobile travel 
on the highways, Recent statistics have proved beyond doubt that it is 
human error, rather than mechanical failures, which account for 
most automobile accidents. As long as human beings are driving cars, 
their operation will be subject to human failures. For this reason, al- 
though we wish to do everything possible in the adoption of safety 
measures and stricter licensing laws, we know that the automobile acci- 
dent is a product of the times. It is only reasonable that the motorist 
who is a part of the social phenomenon represented by the millions of 
automobiles on our highways today should bear the cost of compensating 
the victims of that phenomenon.’ The premium rates for compensation 
insurance would be far lower than most persons have imagined; lower 
because the risk is known, the high verdict is dispensed with; and the 
expenses of administration are greatly reduced. For example, Saskat- 
chewan gives its citizens broad compensation coverage of current model 
cars for $30.00 a year. Of course, Saskatchewan is not nearly as 
urbanized as Ohio, but whatever difference this makes would at least be 
equated by the fact that the Saskatchewan protection is far broader than 
that which is under discussion here, 

In the space allotted to me, I can only once again suggest that the 
reader refer to the material cited previously which examines this program 
in far greater detail. What I wish to emphasize here is that with regard 
to automobile accidents, we have met the objectives set forth at the begin- 
ning of this article; that is, we have assured each victim of a prompt and 
fair repayment of his economic loss, and we have done it in a way which 
will take a tremendous burden off the courts. We are at an advantage in 





10 Furthermore, motor vehicle accidents relate directly to an activity which 
is licensed by the state: the operation of a motor vehicle is a privilege, not a 
right, and it is eminently proper that the state attach conditions to its exercise to 
insure that one man’s privilege does not result in another man’s disaster. 
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dealing with the automobile accident cases because it is a type of negli- 
gence case readily separable from other negligence actions and with re- 
gard to which we have clearly fulfilled our two standards: we know in 
advance that the victim will be compensated for his economic loss and 
we have standardized the damages with relation to that economic loss." 


OTHER Types OF NEGLIGENCE CASES 

We have now disposed of the majority of personal injury cases. 
In examining those that remain, we can first take note of some real 
differences: In the first place, fault is usually an item which is more 
clearly determinable. It is much more comprehensible to determine 
whether or not a landlord has exercised sufficient care in keeping his 
premises free from dangers than it is to determine which of two speeding 
drivers crossed the line of due care. In the second place, other types of 
negligence cases are not so related to any single phenomenon, or to any 
identifiable segment of the American public. For that reason, it would 
not be possible, or fair, to ask any segment of the public to bear the cost 
of any program similar to that set forth above for automobile accidents. 
Nevertheless, there is certainly great need for a new approach in the 
handling of those cases, for the evils that exist today in the handling of 
motor vehicle accident cases apply in many respects to all negligence 
actions. The standardization of verdicts is within our grasp, for the 
discussion which has gone before points to some conclusions which are 
worth considering: first, that the jury is not the ideal body for the 
determination of the amount of damages, and second, that some general 
standard is necessary. It is also our conclusion that the doctrine of con- 
tributory negligence has outlived its usefuleness, if indeed, it ever had any. 

The standardization of damages can be achieved through the use 
of the same schedules that will be used in motor vehicle cases with the 
qualification that they will have to provide for a lump sum payment. It 
is suggested that this standard can be applied best by the court, sitting 
without a jury so that while technically the adversary nature of the pro- 
ceeding is retained, the court will be in a much better position to decide 
which award shall be given. 

Since it is further our conclusion that fault in negligence cases, other 
than those growing out of automobile accidents, is not only more 
reliably ascertainable but that it is also a fairer guide on which to deter- 
mine liability or non-liability, it is proposed not only that the principle 
of fault be retained, but that it be determined by the jury as is done 





11 Jn the book review referred to in note 4, supra, Professor James observes: 
“I do not think the existing system is the best solution for our current accident 
problem. I see a better alternative in a scheme of liability without fault for im- 
portant segments of our accident law. But if the basis of liability is to be changed, 
I believe that the substitute system must also be one with reasonable checks and 
balances, and I should expect the new dispensation to limit somehow the amount 
of recovery to the minimum needed for adequate care, cure, and rehabilitation of 
the victim and his dependents from the effect of his accident.” 
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today. “Fault” is by any standard a reflection of the way people feel 
about certain conduct at a certain time; and since a jury is generally 
much more identified with the current reaction of the public than is the 
court, it seems proper that the jury should continue to decide the question 
of fault. But this jury should be permitted, in accordance with the prin- 
ciple of comparative negligence, to say all that it wants to say about the 
fault involved; and if it feels that the defendant was 50% to blame for 
the accident, it should be permitted to say exactly that. 

But here the legitimate function of the jury ends, The court can 
now continue to hear the evidence on the question of damages, from the 
experts employed by the parties and from court appointed experts. The 
opportunity that the use of court appointed experts gives to the adminis- 
tration of justice is tremendous; for this expert is not one in the pay of 
one of the adversaries, although he is subject to their cross-examination. 
Nor is this a novel practice; it has been employed in New York City for 
several years, and was initiated by the writer in the Superior Court of 
Cincinnati thirty years ago.’* Having determined the amount of damages 
from the evidence, and based on the schedules referred to above, the 
court can now apply the comparative negligence verdict of the jury to 
the possible reduction of that amount. The result will be a fair award 
to the personal injury claimant, and fair also to the defendant: the 
plaintiff can no longer “shoot for the moon”; the defendant can not 
hang any hope on the technical doctrine of contributory negligence. 


CONCLUSION 


Through our examination of the personal injury case, we have 
come up with some concrete suggestions which would completely revital- 
ize an area where the reputation of the law for giving justice is in very 
bad repute. In motor vehicle accident cases, we have introduced a system 
of compensation according to schedule without regard to fault; we have 
provided for the recovery of the economic loss of the victim and we 
have assured him, through compulsory compensation insurance, of the 
fact that he will be able to recover that loss. We have dispensed with 
the principle of fault in that field, because we do not believe that it is 
any longer a relevant factor. We have taken such cases completely out 
of the courts because we believe that they can be handled with much 
greater efficiency by a workmen’s compensation type of administration. 

In negligence cases not involving motor vehicle accidents, we suggest 
that the principle of fault should be retained and that the jury continue 
to decide that question, but on the basis of comparative negligence. We 
believe that the court is better equipped to apply the standard of damages 
that our negligence law will set forth, and therefore the question of 
damages should henceforth be decided by the court. Since there is no group 





12 Feldkamp v. Cincinnati Traction Co., 1 Ohio L.Abs. 52, 20 Ohio L. Rep. 
316, (1922). 
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which can be fairly asked to bear the expense of the payment of such 
claims, the claimants will have to continue to rely on the collectibility of 
the individual defendant as is the case today. 

I suppose, in glancing back over this article, that it represents a 
pretty appetizing invitation for lusty criticism and complaint. I hope that 
this is so. I can only express the additional hope that such criticism will 
be offered with the same aim of promoting the administration of justice 
that has prompted me to undertake this analysis. 











MUST WE DISCARD OUR LAW OF NEGLIGENCE 
IN PERSONAL INJURY CASES? 


Bruno H. GreENE* 


The advisability of adopting a new format for the recovery of 
damages in cases of personal injury caused by accidents seems to hinge 
mainly on whether or not one advocates the abandonment of the 
presently governing principles of tort liability in favor of what is known 
as “absolute” or “strict” liability or “liability without fault.” If such 
a change is made, a corresponding change is also to be expected with 
regard to the forum before which such recovery would be sought. An 
administrative board would, in such an event, take over the courts’ 
functions to the same extent as under Workmen’s Compensation. This 
is proposed by the various plans for Automobile Accident Compensation. 

This paper is therefore designed to: 

1. discuss the fundamental principles and merits of “liability with- 
out fault”; 

2. examine the desirability of its substitution for the principles of 
tort liability now practised in this country, in the light of this writer’s 
belief in a jurisprudential distinction between the situations to which strict 
liability now applies and those to which it is proposed to extend it; and 

3. refer to some remedial plans which might enable us to improve 
the present situation, without sacrificing our present system of tort 
liability for damages caused by injuries resulting from accidents. 


DAMAGEs AND LIABILITY 


A person has suffered an injury to his body. Even though the harm 
cannot be undone, we shall agree that the victim should be compensated 
in money as the only available equivalent to his corporal integrity which 
cannot be restored. But while we agree that he should be compensated, 
we disagree as to the pocket out of which such compensation is to come. 
When faced with this problem, the average person will attempt to find 
the individual whose fault caused the injury and hold him liable for the 
compensation due the victim. Why will the average person react in this 
manner? Because he has been brought up in a society in which the 
conviction that there should be no liability without fault is still deeply 
ingrained. The history of this development of the fault principle has 
been traced by many prominent writers’ and has fairly recently been 
summarized by Lord Macmillan in the House of Lords in these words: 

. . . [T]he process of evolution has been from the principle 

that every man acts at his peril and is liable for all the con- 

sequences of his acts to the principle that a man’s freedom of 

action is subject only to the obligation not to infringe any duty 





*Associate Professor of Law, Syracuse University College of Law. 
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of care which he owes to others. The emphasis formerly was 

on the injury sustained and the question was whether the case 

fell within one of the accepted classes of common law actions; 

the emphasis now is on the conduct of the person whose act has 

occasioned the injury and the question is whether it can be 

characterized as negligent.” 
It has also frequently been pointed out that “fault” in negligence cases 
“never has become quite synonymous with moral blame’”’® and that the 
“standard applied by the law to determine whether a man has been 
negligent has always been in large part an external, objective, standard. 
Where there is a duty to use care, one must act as the reasonably prudent 
man would under all the circumstances.’”* 


However, it must be conceded that an entirely different approach 
might be taken toward the solution of our problem. It might be said: 
This injury of a person is damage done not only to the individual as 
such, but to him as a member of society. Society, particularly in its 
present complex and mostly mechanized stage, has made this injury 
possible. If, for example, our victim was injured by an automobile, this 
is the consequence of society’s permission to its members to put auto- 
mobiles on the roads and fault, if any, “is one chargeable to a society 
which ‘negligently’ tolerates dangerous locomotion.”® But, regardless of 
whether or not society “is to blame,” since the basic function of tort 
law is to prevent accidents and to compensate victims of accidents that 
do happen,® the question as to who is at fault becomes immaterial. It is 
maintained that, since, “even with successful safety campaigns there 
will always be a basic residuum of destruction . . . it seems clear that the 
consequences of this destruction should be borne by society at large, rather 
than by the individual.”’ This theory has also been advocated by foreign, 
particularly French, scholars and has been characterized as a theory of 
“collective responsibility.”® In addition, it is pointed out that society is 
not interested in a mere shifting of losses from A, the injured, to B, 
the injurer. “If the only question is whether B shall be made to pay for 





1 See e.g. Prosser, Torts, 15, 315-49 (2d ed. 1955) (cited Prosser hereafter) ; 
Ho_mes: THE ComMMoN Law, 144-63 (1881); SALMOND, Law oF Torts, 11-12 (7th 
ed. 1924); Smith, Tort and Absolute Liability, 30 Harv. L. Rev. 241, 319, 409 
(1917); Harris, Liability Without Fault, 6 Tut. L. Rev. 337 (1932). 

2 Read v. J. Lyons & Co., [1947] A.C. 156, 171 (1946). 

3 Prosser, 316. See also 2 HARPER & JAMES, THE LAw oF Torts, §12.1 (1956). 

4 Harper & JAMES, Of. cit. supra note 3. 

5 EHRENZWEIG, “FULL Alp” INSURANCE For THE TRAFFIC VICTIM 3 (1954). 

6 James, Accident Liability Reconsidered: The Impact of Liability Insurance, 
57 YALE L.J. 549, 569 (1948). 

7 James and Thornton, Impact of Insurance on the Law of Torts, 15 Law & 
CoNTEMP. Pros. 431, 443 (1950). 

8 Takayanagi, Liability Without Fault in The Modern Civil and Common 
Law-IV, 17 It.. L. Rev. 416, 427 (1923), citing writings by Demogue, Tridanfil 
and Duguit as representative of this theory. 
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this loss, any good that may come to society from having compensation 
made to one of its members is exactly offset by the harm caused by taking 
that amount away from another of its members.”® On the other hand, 
society is interested in the widest possible distribution of the losses suffered 
by it among all of its members, so that each will pay only a bearable 
portion of the common loss. How should then this loss be distributed? 
It is submitted that, if this philosophy of loss distribution is accepted, the 
only logical step toward its implementation is the imposition of taxes’? 
or of compulsory contribution by all taxable members of society to an 
insurance fund.’? This writer does not advocate the adoption of such a 
plan, because he feels that a further increase of the tax burden to cover 
the costs of all deaths and injuries caused by accidents (regardless of 
fault), which in 1956 amounted to “at least $11,200,000,000,”'* 
would be unwarranted. Moreover, he believes in the ability of the 
members of society to weigh the risks to which they are exposing them- 
selves in their everyday lives and prefers to leave it to them to cover 
those risks by voluntary insurance, which, as Holmes remarked, “if de- 
sired, can be better and more cheaply accomplished by private enter- 
prise.”?* The insurance fund mentioned above would still be a fund 
designed to cover society’s “liability.” To such an insurance this writer 
raises objections similar to those formulated by Professor Ehrenzweig 
and which he expected might be raised to his own theory: “Why should 
the airplane passenger be able to recover from the operator of his plane 
because the latter should have taken out [liability] insurance, although 
the plaintiff himself, before boarding the plane, could very well have 
been expected to protect himself by [life and accident] insurance?”™ 
Finally, if we cast the principles of tort liability overboard and adopt 
social insurance in their place, we shall have Great Britain’s social in- 
surance which provides “a comprehensive system of minimum grants, 
insuring everybody, regardless of personal and financial status, against the 
major vicissitudes of modern life, and providing a bare minimum sub- 
sistence, but no more”’” minus Great Britain’s recovery under those same 
tort principles of negligence law which even she refused to scrap.’® 





9 James, supra note 6, at 549. 

10 See James, Social Insurance and Tort Liability: The Problem of Alterna- 
tive Remedies, 27 N.Y.U.L. Rev. 537 (1952). 

11 Oliver Wendell Holmes indicated this by saying: “The state might con- 
ceivably make itself a mutual insurance company against accidents, and distribute 
the burden of its citizens’ mishaps among all its members.” THE Common Law, 
96 (1881). 

12 NaTIONAL SAFETY CoUNCIL, ACCIDENT Facts, p. 4 (1957). 

13 HoLmes, THE CoMMoN Law, 96 (1881). 

14 Ehrenzweig, Assurance Oblige, A Comparative Study, 15 Law & ConTEMpP. 
Pros. 445, 451 (1950). 

15 Friedmann, Social Insurance and the Principles of Tort Liability, 63 
Harv. L. Rev. 241, 242 (1949). 

16“This possibility was thoughtfully explored in England, and rejected, 
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Nevertheless, the theory of distribution of losses among a// members 
of society by way of taxation has the merit of consistency. It is the logical 
and only implementation of the idea of “collective responsibility.”*7 On 
the other hand, any theory which rejects such method of implementation, 
while advocating the basic concept of distribution, and attempts to ac- 
complish such distribution by establishing “group” or “enterprise” instead 
of collective responsibility, seems to this writer a half-measure theory, 
deserving such label certainly no less than the various exceptions tending 
toward strict liability which have been ingrafted upon the fault principle 
of tort law. 


ENTERPRISE LIABILITY 


A number of eminent writers, among them Professor Albert A. 
Ehrenzweig, Dean Robert A. Leflar, Professors John V. Thornton, 
Harold F. McNiece and Fleming James, Jr., to name only a few, assert 
that “The law of negligence as it exists today is obsolete,”’* that the 
“negligence rule, though phrased in terms of fault, has, with regard to 
tort liabilities for dangerous enterprise, come to exercise a function of 
loss distribution previously developed mainly within the rules of strict 
liability” and that this “new function of ‘fault’ liability has transformed 
its central concepts of reprehensible conduct and ‘foreseeability’ of harm 
in a way foreign to its language and original rationale and has thus 
produced in our present ‘negligence’ language a series of misleading 
equivocations.”’® It is pointed out that our concepts of liability for fault 
have been riddled by exceptions through which strict liability has been 
imposed and that, even where language of “fault” is used, “Courts and 
juries have been increasingly willing to find legal fault with less and 
less moral blameworthiness on the part of the actor.””° It is therefore 
suggested that we should discard the “horse and buggy rules in an age of 
machinery”! and adopt the principle that “each enterprise should pay 
its own way,” i.e. be liable for the harm it causes regardless of fault. 
It is reasoned that society allows the “entrepreneur” to pursue his poten- 
tially dangerous activity because it is socially desirable, but, in return, the 
entrepreneur must assume the risk of such an enterprise, especially since 
he is in a better position to insure himself against such risks, i.e. he is the 
better “risk bearer.” Thus, distribution over the widest area, i.e. among 
all members of society, is rejected as contrary to the “social policy” 
underlying a free enterprise system and, being indirect subsidization of 





largely because of unwillingness to deprive injured people of the chance of the 
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an enterprise at the expense of society generally, it is considered “as much 
a violation of this social policy as is direct subsidization out of the public 
treasury.”””% 

However, Professor Ehrenzweig, for example, recognizes, of 
course, that a rule of “unrestricted liability for all causation . . . would 
not only be impracticable, but could be rationalized only by the paradoxi- 
cal argument that the innocent injured is ‘still more innocent than the 
innocent injurer’ . . .”** and he expresses his belief that fear of such a 
rule may have been the reason why the “struggle between an injurer’s 
and an injured’s law of tort has, up to the present time, been fought 
within a law of fault liability.”*° He therefore advocates the adoption 
of liability for “negligence without fault” for harm “typically caused by 
lawful conduct.”® This then means that liability regardless of fault 
should be imposed whenever what Professor Ehrenzweig calls the 
“tpicality test” is met. He explains the application of the test in an ex- 
ample of the keeper of a wild animal whose liability would, under the 
test, extend to that “ ‘general type of harm’ the causation of which was 
foreseeable and avoidable when he started his hazardous activity.”?" 
Thus, while the activity is lawful, liability for the “typical harm” would 
be imposed as “one of the necessary burdens and expenses incident to 
such activities.”** 

In analyzing this theory the first difficulty encountered is doubt as 
to what constitutes an “enterprise.” Is it any activity which involves the 
risk of harm to others? If so, then everyone pursuing such activity acts 
“at his peril.” Obviously, Professor Ehrenzweig does not mean that. 
“Such a proposition is merely ridiculous. Life would not be worth living 
on such terms. Life never has been lived on such terms in any age or 
in any country,”*® and Professor Ehrenzweig expressly rejects the rule 
of “unrestricted liability for all causation.”*° Just as Professor Wex 
Malone," this writer, too, has been unable to find a definition of “enter- 
prise” in Professor Ehrenzweig’s book, except in his explanation of 
“quasi-negligent”’ activity as “an activity initially negligent but legalized 
because of its social value.”** In turn, does “initially negligent” mean 
“ultrahazardous,” as used by the Restatement of Torts in section 519? 
Probably not, since, as the author points out, activities which are a 
“matter of common usage” are excluded by section 520 of the Restate- 

23 Ibid. 

24 EHRENZWEIG, Op. cit. supra note 19, at 14. 
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26 Jd. at 14. 

27 Id. at 50. 

28 HarPER, A TREATISE ON THE LAW OF Torts, 351 (1933). 

29 Winfield, The Myth of Absolute Liability, 42 L.Q. Rev. 37, 38 (1926). 

30 EHRENZWEIG, Op. cit. supra note 19, at 14. 

81 Malone, This Brave New World—A Review of “Negligence Without 


Fault’, 25 So. Cauir. L. Rev. 14 (1951). 
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ment, whereas the author apparently includes them in his term “enter- 
prise.” It seems, therefore, that the word “enterprise,” as Professor 
Ehrenzweig uses it, cannot be explained without combining it with the 
“typical harm” inherent in it and which, under the theory, is a pre- 
requisite of liability regardless of fault. Thus, an enterprise is, pre- 
sumably, any lawful activity capable of producing a type of harm to 
which the “typicality test” applies. Again reference can be made to 
Professor Wex Malone’s lucid criticism** revealing the difficulties in 
using this extremely complicated test. He shows that it is not clear, for 
example, whether “typicality” should apply to the type of risk or also 
to the way in which the harm was inflicted, that considerable doubt may 
arise as to whether a harm is or is not typical, even with respect to 
examples given by Professor Ehrenzweig himself. If, Professor Malone 
reasons, a typical risk is one which is frequently connected with the 
activity in question, then the test can be applied “simply by holding the 
enterprise liable for the great bulk of the risks to which it exposes the 
public, for nearly all such risks are in general typical of the operation,” 
in which case we are back to unrestricted liability for all causation.** 

Practically speaking, would a traffic policeman be liable (regardless 
of fault) if his signals are misunderstood and, as a result, somebody is 
injured in a collision? Is he the entrepreneur or the city which employs 
him? (We must remember, of course, that the rule of respondeat 
superior would not apply under the theory.) Was the harm typical to 
the enterprise? It probably belonged to the “general type of harm” the 
causation of which was foreseeable and avoidable when he started his 
hazardous activity. Should he have, therefore, insured himself against 
the risk? Or should the city have done so? If, as a result of the same 
misunderstanding, an automobile driver injures a pedestrian, which enter- 
prise becomes liable, the driver’s or the policeman’s or both? Is not the 
harm “typical” for both? How about the car manufacturer’s enterprise? 
When he embarked upon his enterprise he must have been fully aware 
of the fact that the car he made, good or bad, might, when driven, 
cause injury to someone. Isn’t, therefore, his activity “quasi-negligent”’ 
and the harm resulting “typical” for his enterprise? Or does his liability 
end when he delivers the car to the dealer, with the dealer’s enterprise 
taking over liability? If so, does this mean we eliminate MacPherson v. 
Buick, even if the car was made negligently? 

Dean Leflar’s illustrations of “enterprise” do not seem to do much 
more to clarify the above problems. He states: “The enterprise or activity 
may have been the operation of a factory or a trucking business or a 
powder magazine, it may have been the driving of two of ten million 
pleasure automobiles on a Sunday ... . it may have been anything 
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[emphasis added].”** If “anything” may be an enterprise which is 
pursued at the entrepreneur’s peril, we are again faced with the un- 
acceptable rule of “unrestricted liability for all causation.” 

However, even if we knew what is meant by “enterprise liability” 
and by “typicality of harm,” other features of this theory of liability 
would be open to objection. One of the justifications of enterprise 
liability has been the theory that the entrepreneur derives material or 
ideal profit from the dangerous activity. The financial loss suffered be- 
cause of his liability is reduced by such profit, but remains smaller than 
the loss the victim would have to bear in the absence of enterprise liability 
and in case of his failure to recover from the injurer under tort prin- 
ciples.*7 But, we may ask, is the entrepreneur the only one who derives 
profit from his activity? Supposing goods are transported by the seller’s 
truck from the seller’s warehouse to the buyer’s establishment and en 
route a person is injured. “Is it for the benefit of the seller or the buyer 
that the seller sends his goods to the buyer? Is it for the benefit of an 
enterpriser or of the public or of both that the railroad is operated?””** 
Doubt has been cast by another writer on the theory that “one who has 
the benefit of the thing, should, in exchange, have the responsibility for 
the damages that it causes’””*® in these words: 

But there may be doubts on the value of this justification, when 

one reflects that in our day everyone derives benefit from the 

employment of such dangerous things as machines and auto- 

mobiles, even those who do not possess them. If other persons 

did not possess them, they would not have available in their 

homes or near at hand many things which we regard as 

indispensable.*° 
The same author mentions as one example that everybody in the com- 
munity has an interest in bus services and derives benefit from these 
potentially dangerous vehicles. Hence, the conclusion that the entre- 
preneur should alone be liable under the benefit theory does not seem 
convincing, 

However, it is maintained that the entrepreneur is the “better risk 
bearer,” because he is “probably” in a better position than the victim to 
insure himself and thus spread the loss among holders of a similar type 
policy, even though not over society as a whole. Two objections might 
be raised to this theory. First, it is hard to accept the contention that 
defendant should pay merely because he is richer than the plaintiff and 
that a motorist, for example, must be made to pay simply because he 
“has the deeper purse, or should have if he undertakes the car-owntng 
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enterprise [emphasis added].”*? Several writers have rejected this ap- 
proach. One pointed out that such a rule would penalize the “industrious, 
courageous and intelligent,”** another stated that “our sense of justice is 
outraged when claimants are favored merely because they happen to be 
poor and defendants are disfavored merely because they happen to be 
rich.”** The other objection is that it is by no means always true that 
the defendant is the better risk bearer than the plaintiff. This has been 
clearly demonstrated by Professor Morris who reaches the conclusion 
that “a general rule of absolute enterprise liability or liability for hazard- 
ous undertakings is bound to saddle some kind of defendants with losses 
they can bear no better than the kinds of plaintiffs compensated.”** 

It is also argued that the entrepreneur is in a better position to bear 
the risk because he can pass the cost of liability or insurance on to the 
consumer, On the other hand, it has been shown that the “economics of 
this argument is . . . built on dubious assumptions and oversimplifications 
...”* and that the theory might apply to monopoly industries, but cer- 
tainly not to many smal] manufacturers and enterprises operating on 
marginal profit, and that a price increase made necessary by the absorp- 
tion of such cost might, to an individual, mean pricing himself out of 
the market.*® Besides, should we not remember that “the law of torts 
even today affects large numbers of people who are neither employers 
nor manufacturers, [and that] for them the difference between strict 
and non-strict liability is still important,”** in other words that there are 
people who cannot pass the cost on to anyone? 

This brings up the question of insurance premium costs for liability 
regardless of fault in general. We are reminded that the abolition of 
the negligence requirement has been advocated “without dealing in any 
positive fashion with the mounting cost of insurance.”’** It is quite true, 
of course, that accurate studies of such costs based on a specific rule of 
law are very difficult.*® However, attempts at estimating costs have been 
made, at least in the field of automobile accident liability. ‘Thus, 
Mr. Charles J. Haugh, Actuary for the National Bureau of Casualty and 
Surety Underwriters, calculated in 1929 that the minimum cost of com- 
pulsory automobile compensation insurance (based on liability regardless 
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of fault) in New York would be $80,351,695 a year, not considering 
the effect of increased claim frequency or the cost of accidents occurring 
outside of New York State. In 1930, Austin J. Lilly, General Counsel 
of the Maryland Casualty Company, estimated that, taking into account 
a modest cost of administration of only 20 per cent, medical, hospital 
and funeral expenses and a few other factors, such as an increase in 
claims due to an increased “claim-consciousness” which such plans will 
inevitably evoke, the loss cost to American motorists with their 25 million 
motor vehicles then registered would come to $866,160,000 per annum. 
But today, with 65,500,000 registered automobiles, a higher rate of 
injuries and deaths than in 1930, with higher standards to be considered, 
higher costs of administration and an even greater claim-consciousness,”” 
those figures would be immeasurably increased. Professor Glenn A. 
McCleary’s article on the peculiar type of the “last clear chance” doctrine 
in Missouri®! includes a chart which demonstrates that Missouri auto- 
mobile liability insurance rates are considerably higher than those of 
other states on a comparable basis, Professor McCleary attributes this to 
the increased responsibility imposed by Missouri law under its type of 
humanitarian doctrine, Recently, an insurance expert expressed his view 
on this point and concluded that, if damages in automobile accidents 
were to be paid regardless of fault, the cost of such insurance would be 
“well-nigh prohibitive” and would “sharply limit its sale.”°* It can 
hardly be doubted that, if liability without fault were adopted for all 
recoveries in personal injury cases caused by accident, the cost would be 
even more prohibitive. 


THE FAuLtT PRINCIPLE AND Its EXCEPTIONS 


From what has been said above this writer draws the conclusion 
that enterprise liability does not seem the alternative to be adopted in 
preference to our present system of fault liability and that it is wiser to 
maintain the latter as a rule and depart from it in favor of strict liability 
only in the relatively limited area in which exceptions to it are felt to be 
in the interest of justice. Perhaps we have fought the “struggle between 
an injurer’s and an injured’s law of tort”®* within a law of fault liability 
simply because most of us still feel that, as a rule, a person should not 
be held liable for something “he did not do.” As one writer put it: 
“The impulse to relieve the innocent is one which we cherish as a part 
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of our emotional adulthood, and we are not likely to surrender it 
easily.” 

As indicated above,™ the concept of “fault” never was synonymous 
with “moral blame” and whatever moral censure there was has been 
further diluted in the law of negligence, so that today it has practically 
nothing to do with morally reprehensible conduct. It means only that 
we had to establish a line, more or less arbitrary and certainly highly 
flexible according to existing circumstances, which we called the “con- 
duct of the reasonably prudent man.” One who fell below that line 
became liable, even though we recognized that anyone of us might drop 
below it at any time, simply because we are human beings and hence 
fallible. In this fashion “the defendant’s fault provides the law with a 
basis for compensating the plaintiff’®’ for defendant’s harm-causing 
conduct which, in the court’s opinion, could have been avoided if the 
standard of care of the reasonable man had been observed. On the other 
hand, if such standard was in fact observed, then recovery is, generally 
speaking, denied. 

However, just as many other rules, this rule, too, had to be modified 
by exceptions as time went on, particularly with the development of our 
mechanized age. The conduct of human affairs became more and more 
extensive and less and less personal. There is no denying that ours is a 
far cry from the “horse and buggy” age. But there are certain immu- 
tables which do not, or should not, change along with the change of times. 
The sense of human justice is one of them. True, with the change of 
concepts, the law, too, had to be adjusted to the new concepts. However, 
that cannot mean that we ought to adopt a new system which is entirely 
foreign to our basic thinking, such as the imposition of liability regard- 
less of fault on one group of society merely because of one type of activity 
which that particular group pursues, while the rest of society lives under 
entirely different rules.5® The imposition of different rules can be justi- 
fied only if the manner in which that activity is pursued is different from 
the manner in which the individual member of society as a whole is 
expected to conduct his business, That is why section 520 of the Restate- 
ment of Torts restricts the rule of Rylands v. Fletcher” in its original 
form and excludes “common usage” from the application of its “ultra- 
hazardous activity” standard, since, if a large segment of society is 
engaged in such an activity, the hazard involved becomes one of the 
hazards of daily living common to all, making the imposition of a 
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special type of liability upon a particular actor unnecessary and unjust.” 

Thus imposition of strict liability appears in various forms as an 
exception to the fault principle. Among the persons on whom such strict 
liability has been imposed by statute or by the courts are, for example, 
the keepers of animals which stray onto the land of others or of wild 
animals, persons who engage in an activity which is highly dangerous to 
others and, at the same time, abnormal in the community, such as the 
storing of explosives in thickly settled communities, blasting and nui- 
sances, such as smoke, dust, bad odors, noxious gases and the like from 
industrial enterprises, all obviously related to the cases following Rylands 
v. Fletcher® and, of course, the employer under Workmen’s Compensa- 
tion. 

It would seem that these heterogenous types of strict liability are 
not based on one comprehensive theory, but are justified by the high de- 
gree of harm the activities involved are likely to produce and the gen- 
erally unusual circumstances under which they take place. However, it 
is submitted that a common denominator might be found which may 
explain their rationale. This is not to say that the courts and legislatures 
have consciously adopted the reasoning discussed below. Yet, such rea- 
soning may have led to the establishment of strict liability in such in- 
stances as those used as examples above. 


THE ELEMENT OF ConrtrTROL 


The influence of the element of control upon strict liability might 
be explained in the following fashion: Society says to the individual: 
“You are the master of your activities. You are expected to be in control 
of those activities. As long as you are ‘at the controls’ we shall expect 
you to act with the care of any reasonably prudent man under the cir- 
cumstances, so as to avoid harm to others. If you exercise such care, 
you will not be held liable. However, if, for certain reasons, control of 
the acticity which you set in motion is not in your own hands, we shall be 
unable to apply such a standard of care to you, because there can be no 
standard of care in the absence of control. Hence, we shall hold you 
liable regardless of yous fault.” What are the circumstances under which 
such control is absent? 

1. Where contro] cannot be exercised 

a) because of the nature of the instrumentality itself (wild 








60“The reason would appear to be that if the activity is one carried on by 
a large proportion of persons in the community, the incidence of harm and the in- 
cidence of responsibility are so nearly coextensive that nothing would be gained 
by imposing strict liability. Unless there is a special danger created by a small 
segment at the expense of the general public, absolute liability would merely sub- 
stitute a risk of liability for a risk of loss. This interpretation of the common 
usage test is borne out by the ordinary refusal to apply absolute liability in cases 
of accidents involving automobiles or household plumbing.” Note, 61 Harv. L. Rev. 
515, 520 (1948). 

61 Prosser, 337. 








1958] MUST WE DISCARD NEGLIGENCE? 301 


animal, dynamite, etc.) or 

b) ‘because of the complexity of the activity involved which 
makes internal contro] of the various stages of which it is 
made up impossible (industrial enterprises subject to Work- 
men’s Compensation). 

2. Where control has been delegated to others. 

It should be pointed out that “control” as used in the doctrine of 
res tpsa loquitur has acquired a connotation different from the one used 
here. The doctrine becomes inoperative when control ends, which means 
that the inference of defendant’s liability disappears. This, in turn, 
means that, under those circumstances, he is not expected to be “at the 
controls” any more, since someone else has taken over entirely or 
partially. On the other hand, the word as used in this discussion implies 
that the defendant should be in control but is not and, as a result, is 
saddled with liability regardless of fault. Dean Prosser has pointed out 
the inadequacy of the use of the word “control” in connection with the 
doctrine of res ipsa loquitur and suggests that it should be replaced by 
saying merely “that the apparent cause of the accident must be such 
that the defendant would be responsible for any negligence connected 
with it.’®? 

It seems that impossibility of control is the real basis of the definition 
of an ultrahazardous activity used by the Restatement of Torts: “An 
activity may be uitrahazardous because of the instrumentality which is 


used in carrying it on, the nature of the subject matter with which it 


deals or the condition which it creates.”®* In rejecting the rule of 


Rylands v. Fletcher, Judge Williams said: “Even if the rule stated were 
a just one ... it should be applied with careful discrimination to things 
which, like grass, spread slowly and are subject to more or less control.””** 

It should be kept in mind, of course, that sometimes circumstances 
will determine whether or not control can be exercised in such manner 
as to prevent harm. Thus it will become important, for example, in what 
location blasting operations are conducted, i.e., whether in populated areas 
or in remote places,® just as the question as to whether control can be 
exercised over an animal will depend on the locality in which the animal 
is to be controlled. Thus Prosser reminds us that in Burma an elephant 
is regarded as a safe, domesticated animal. 

Again, in the case of industrial workers protected by Workmen’s 
Compensation, absence of direct contro] is the striking element. “Prior 
to 1900 the owner of a plant usually operated it, was regularly in the 
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plant, and generally felt a sense of responsibility toward his employees. 
The ‘trust’? movement introduced the absentee owner, with resulting de- 
cline in sense of responsibility. Processses were speeded up, greater energy 
was used to operate heavier machines, and operations became steadily 
more dangerous.”®’ We witness a “vast aggregation of machinery which 
the individual workman can neither comprehend nor control [emphasis 
added].”®* Obviously, neither can the employer, absentee or resident. 
Finally, we reach strict liability where one person has authorized 
another to act for him, thus delegating direct control of the activity to 
the other. Liability then is imposed under the doctrine of respondeat 
superior, While it is quite true that the reason for such liability can be 
found simply in policy considerations, the justification of such policy 
seems more convincing when viewed within the frame of the theory 
here developed. Thus he who should pursue his own activity with the 
care of a reasonable man has chosen to have someone else do it for him. 
He is liable for the failure of his delegate to live up to the standard of 
care, not because he exercises a fictitious control over the delegate (which 
may be an adequate criterion to qualify the delegate as a “servant”’), 
but because he has made it impossible to apply the standard to himself, 
although it is his activity which his delegate is pursuing. The widest 
application of this principle is, of course, found in the master’s liability 
for the torts of his servant committed while acting in the course of his 
employment™ and extended to agents other than servants” and, in some 
instances, to independent contractors, a delevolpment foreseen by Professor 
Seavey in 1934.7! Extension of liability for torts of independent con- 
tractors is based on various theories, such as negligence in selecting him, 
or inherently dangerous activities with which the contractor is entrusted, 
etc. However, the doctrine of non-delegable duty seems the most con- 
vincing argument in favor of imposing liability upon the contractee.™ 
In some other instance, in which vicarious liability is imposed, the 
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courts justify their holdings frequently on the ground that liability should 
exist because the defendant retained contro] over the delegate and hence 
the delegate’s negligence shuu'd be imputed to defendant, particularly in 
automobile negligence cases, where the owner, by his mere presence in 
the car, was said to have exercised control.** This language seems con- 
fusing and the device of imputing the driver’s negligence to the owner 
unnecessary. It appears simpler to base the owner’s liability on the 
theory that, by giving up control of his car to the driver, thus entrusting 
him with an activity which he himself should have been pursuing, he 
became strictly liable for the driver’s negligence, regardless of the fact 
that he chose to be a guest in his own car. This reasoning also seems to 
underly provisions like section 59 of the New York Vehicle and Traffic 
Law which imposes liability on the owner of an automobile, even though 
not present in the car, for injuries to third persons caused by the negli- 
gence of anyone who operates the car on a public highway with the 
owner’s consent. Likewise, the “family purpose doctrine,” under which 
liability is imposed on the owner of an automobile who permits members 
of his household to drive it for their own convenience, may be explained 
in the light of the above control theory. 


LiaBILIry For AUTOMOBILE ACCIDENTS 


While the adoption of “enterprise liability” has been advocated in 
all areas of damages for personal injuries resulting from accidents, these 
efforts have been particularly persistent in the field of automobile accident 
liability. Various compensation plans have been proposed, the merits of 
which this writer has discussed elsewhere."* In essence, they are all 
based on “liability without fault” and patterned after the so-called 
Columbia Plan,”® with the benefits scheduled along the lines of Work- 
men’s Compensation and the administration entrusted to a compensation 
board, deriving the funds necessary for compensation from insurance 
premiums paid on a compulsory basis by all motorists. Most of the plans 
are “exclusive,” which means that the injured person loses his right of 
recovery in tort against the injurer, No compensation is paid for pain 
and suffering. For business and professional men, profits take the place 
of wages in the calculation of awards. For certain groups of non-wage 
earners minimum wages are “assumed.” These plans, although fre- 
quently proposed, have to date been rejected in all jurisdictions, except 
in the Canadian province of Saskatchewan, where a somewhat modified 
version of a compensation plan is in operation. 

When we apply the control theory developed above to automobile 





73 See e.g. Goochee v. Wagner, 257 N.Y. 344, 178 N.E. 553 (1931). 

74 See Ryan and Greene, Pedestrianism: A Strange Philosophy, 42 A.B.A.J. 
117, 183 (1956). 

75 REPORT BY THE COMMITTEE TO STUDY COMPENSATION FOR AUTOMOBILE 
ACCIDENTS TO THE COLUMBIA UNIVERSITY COUNCIL FOR RESEARCH IN THE SOCIAL 
ScIENCES (1932). 
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cases, it becomes obvious that none of the conditions for strict liability 
established under it apply to the liability of the operator of a motor 
vehicle. Control over the ordinary vehidle is by no means impossible, 
either by the nature of the instrumentality or by the complexity of the 
activity. As long as the responsible driver is at the controls, we can 
apply the standard of the reasonable man to him and hold him liable 
for falling below it. The driving of an automobile is a matter of 
common usage. 

This together with the fact that the risk involved in the care- 

ful operation of a carefully maintained automobile is slight, 

is sufficient to prevent their operation from being an ultra- 

hazardous activity. However, the use of an automotive vehicle 

of such size and weight as to be incapable of safe control and 

to be likely to crush water and gas mains. . . is not as yet a 

usual means of transportation and, therefore, the use of such 

an automobile is ultrahazardous [emphasis added]. 


Nevertheless, one of the most vigorously asserted arguments for all 
compensation plans is the similarity of their rationale to the principles of 
Workmen’s Compensation. That the situations are not analogous has 
been demonstrated previously’ on the ground that the accident com- 
pensable under Workmen’s Compensation arises out of employment, 
that the insurance cost can be passed on to the consumer, that the loss 
can be weighed against accident preventing measures and thus induce the 
introduction of such measures, that there is privity of contract between 
employer and employee, absent in automobile accident cases, that there 
is comparative equality of awards under Workmen’s Compensation, 
based on generally similar wage scales, which, of course, does not apply 
in automobile cases, etc. A recent study prepared by the New York 
Temporary Commission on the Courts points, moreover, to the difference 
in the philosophical justification of compensating an employee regardless 
of anyone’s fault as compared to compensating a stranger if injured 
through his own negligence, to the absence of a real yardstick for 
measuring compensation of children, housewives and students, and to 
the willingness of an émployer to satisfy his employee by payment of a 
contestable claim, in order to promote “good will,” which would be 
totally absent in automobile cases.” 





76 Carter, J. in Luthringer v. Moore, 31 Cal. 2d 489, 498, 499, 190 P.2d 1, 
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But if we assume that there is sufficient analogy in these two situ- 
ations, it would seem advisable, before adapting the principles of 
Workmen’s Compensation to a new field of application, to examine 
whether the system of Workmen’s Compensation, as practised at the 
present time, offers sufficient inducements to such a wholesale adoption. 
Only a few questions can be raised within the framework of this article 
to illustrate the difficulties encountered in the present administration of 
Workmen’s Compensation, which would be multiplied if such a plan 
were extended to automobile accidents. 

It has been said that under Workmen’s Compensation “the pay- 
ments for maiming are much, much less than in a negligence action.””® 
In support of this statement the author of the cited article reminds us 
that in Affolder v. New York C. & St. L.R.R.* the plaintiff was 
awarded $80,000 in a court action for the loss of one leg, while under 
the New York compensation statute, which is one of the most liberal 
ones, he would have received $17,280, in Indiana, where the injury 
occurred, $11,000 and in Vermont $4,250. A recent study by the 
Institute of Judicial Administration tells us: “The fundamental concept 
of Workmen’s Compensation is speedy, simple and inexpensive justice. 

. . However, complex procedures have developed and over 100,000 
litigated cases arise in this field each year.”*' This is also reflected in 
Justice Murphy’s statement that certain Workmen’s Compensation terms 
are “deceptively simple and litigiously prolific.”** Thus Workmen’s 
Compensation has come under heavy attack recently, mainly because of 
the inadequacy of its benefits, the high administrative expense and the 
excessive litigation of the compensation system.®* As to the last men- 
tioned criticism, it has been said that the amount of litigation in Work- 
men’s Compensation represents “a great great gap between theory and 
practice.”** Is there any reason to assume that these disadvantages will 
be lessened rather than increased in automobile accident compensation? 
The above cited study by the Institute of Judicial Administration also 
reaches the conclusion that “neither Workmen’s Compensation, nor a 
similar agency for automobile tort cases will eliminate the need for 
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representation by counsel, despite the intentions of the drafters of the 
statute,”** and that “the expert testimony problems faced by parties in 
automobile tort litigation have not been solved by the majority of 
Workmen’s Compensation agencies.”*® How far from offering a whole- 
sale solution the adoption of compensation schedules is, is illustrated by 
the statement that, as far as litigation over the degree of disability is 
concerned, which “the fathers of compensation laws thought they had 
settled by benefit formulas and schedules,” such formulas cannot deter- 
mine these medico-legal questions.*’ Not only do the Workmen’s Com- 
pensation laws fail to avoid litigation, but, under some interpretations of 
their provisions, the employer becomes liable for amounts beyond the 
established schedules. Thus, he may be strictly liable for the scheduled 
benefits in case of direct action by the employee, but remain liable in 
tort beyond such benefits if the action is brought by a third party, a 
result contrary to the basic idea of “‘exclusiveness” of the remedy against 
him under the Workmen’s Compensation laws. This situation was 
presented in Westchester Lighting Co, v. Westchester County Small 
Estates,** where defendant’s employees negligently broke a gas pipe 
maintained by the plaintiff in a public highway, as the result of which 
gas escaped and killed one of defendant’s employees in the course of his 
employment. In an action by decedent’s administratrix judgment was 
recovered against the plaintiff who now brought action against defendant 
for reimbursement of the sums he had to pay in the previous action, 
including costs. Defendant’s contention that he, having taken out in- 
surance under Workmen’s Compensation, was liable only for the sched- 
uled benefits, was held not to constitute a good defense. Thus, because 
the money passed through the hands of a third party, the employer be- 
came liable beyond the compensation schedule. This case has been 
followed consistently by a long line of subsequent cases. Translated into 
automobile compensation, the following would result: Assume that auto- 
mobile drivers A and B collide on a grade crossing. A is severely injured 
and brings an action against the railroad, alleging the latter’s negligence 
in maintaining the crossing. A recovers a substantial sum against the 
railroad which considetably exceeds what he could have recovered under 
automobile compensation schedules (regardless of fault). The railroad, 
having paid A, now brings an action against B, claiming that it was B’s 
negligence which caused the accident and the loss of money to the rail- 
road, Under the Westchester case the fact that B was insured under 
automobile accident compensation, hence only liable under compensation 
schedules, would be no bar to plaintiff’s recovery, since, as in the West- 
chester case, the action is not brought under subrogation, but is based on 
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an independent cause of action. Thus, insurance under the compensa- 
tion plan would not protect B and he would still be liable under the 
common law principle of negligence. In a number of cases, then, the 
victim would still resort to the common law, in order to get a higher 
award, even though he would have to do it by way of a third party 
action, and thus obtain indirectly what he could not get directly. The 
results as to court congestion would be similar as in the case of adoption 
of “non-exclusive” compensation systems.*® 

This writer pointed out elsewhere® that the adoption of a compen- 
sation board for automobile accidents would entail the establishment of 
a very sizeable apparatus, with a full complement of law-trained per- 
sonnel, adjusters, etc. to handle the expected large number of claims 
and determine such issues as causal relationship, character and extent of 
injuries, etc. It must also be remembered that virtually every accident 
would result in a claim before the compensation board and would have 
to be processed by it, whereas at the present time a majority of claims is 
settled before ever reaching the courts. But the most important objection 
to the determination of these claims by an administrative board lies in 
the person on whose judgment the award depends, Insistence on judicial 
review of administrative adjudications in this country is prompted by the 
greater confidence we place in our judges as compared to administrative 
functionaries. We have, therefore, contrary to the British system, re- 
tained the principle of judicial review in Workmen’s Compensation cases. 
Thus Dean Arthur Larson concluded in a recent article®’ that the 
British Commissioner of Insurance and his administrators, even though 
lawyers, are far more inclined to be bound by the letter of the statute 
or regulation they administer than a judge whose easy familiarity with 
the law and its administration enables him to cut through its wording 
and reach its intent and policy. It is to be expected that determination 
in the usually far more serious automobile accident cases will require an 
even greater skill and experience from the awarding body which, there- 
fore, should not be left without judicial supervision, even at the initial 
stage of proceedings. If, then, we are to allow judicial review of de- 
cisions made by the administrative board, as we obviously must, and let 
the plaintiff sue on principles of tort liability in the courts, either when- 
ever he alleges any negligence, as under the Saskatchewan plan, or 
criminal negligence or willful or wanton acts, as suggested in some plans, 





89 See Note, supra note 78. See also Intinois LeGIsLATIVE CoUNCIL, MOoToR 
VEHICLE ACCIDENT COMPENSATION, PUBLICATION 128 at page 33 (Nov. 1956), which 
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courts and also a large volume of post-accident investigation and compromise 
such as now exists.” 
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91 Larson, The Myth of Administrative Generosity: A Lesson From British 
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we shall only add an overcongested administrative tribunal to over- 
congested courts. 

As pointed out above, it is extremely difficult to estimate the cost 
of a compensation plan for physical injuries in general and those resulting 
from automobile accidents in particular. But, in addition to a reference 
to the estimates noted before,®* let us consider merely a few figures from 
recent sources. In the 1956 study prepared for the New York Tempo- 
rary Commission on the Courts it was estimated that, not counting ex-: 
penses connected with the physical apparatus required, such as buildings, 
personnel, etc., and on the basis of only a 40 per cent cost of administra- 
tion, Automobile Accident Compensation would, in the State of New 
York alone, cost $277,735,900 a year, with benefits computed on the 
basis of Workmen’s Compensation schedules.°* Of this amount approxi- 
mately $195,525,640 would be available for actual compensation. How- 
ever, operating expenses of Workmen’s Compensation are much nearer 
to 48 per cent of all costs and have even been estimated in some states 
at 56.5 per cent.** The insurer’s administrative expenses, measured by 
Workmen’s Compensation experience, would certainly be no lower in an 
automobile compensation scheme than they are for automobile liability.” 
“The hopes of compensation supporters of sharp decreases are based 
principally on expectations of greatly reduced litigation, which in view 
of the recent attack on workmen’s compensation . . . seem unduly 
optimistic.”°® But, even if such expense were actually incurred, would 
this assure an adequate compensation of the victim to which he is en- 
titled under our present system? Doubts in this respect are not allayed 
when we realize that the estimated cost of wage losses and medical ex- 
penses resulting from work injuries amounted in 1955 to $1,370,000,000, 
for which compensation paid amounted to only $920,000,000.°7 The 
same costs of automobile accident injuries in the same year were esti- 
mated at $1,470,000,000.°° A compensation in the same proportions as 
indicated above for work accidents would hardly be considered fair and 
adequate. 

The automobile accident compensation system in effect in Saskat- 
chewan, Canada, is the only compensation plan adopted in the Americas.” 
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The plan is of the “non-exclusive” type, i.¢., it reserves to the injured 
party, in addition to his right to compensation, the right of action in tort, 
if he alleges negligence on the part of the injurer, but the amount of the 
compensation award must be credited on the judgment. The plan “is 
part of a much larger program of nationalization which includes a half 
dozen basic industries.”?°° The same act which created the compensation 
scheme also established a monopolistic state insurance fund administered 
by the Saskatchewan Government Insurance Office, to which every driver 
in the province must contribute. Premiums are extremely low. The main 
reasons for this fact have been found to be low inherent hazards, low 
administrative expense and low benefits as well as the circumstance that 
a compulsory hospitalization insurance system pays all expenses of hospi- 
talization resulting from automobile accidents.’°' The province is a thinly 
settled plain with a population density one twentieth that of Wisconsin. 
During most of the winter 60 per cent of Easkatchewan cars are totally 
immobilized because of impassable roads. The extent of the benefits is 
illustrated by such rates as $4,000 for the loss of both hands, both feet or 
both eyes, $2,700 for the loss of one arm or one leg, $2,000 for the loss 
of one hand or one foot or one eye, etc. For medical services “supple- 
mental grants” up to an aggregate of $600 are given.’ In 1949 an 
average payment of $166 per person is reported.’* It seems clear that 
these conditions and rates are no basis for an analogy to situations existing 
in the United States.’* It has justly been said that writers who advocate 
the adoption of the Saskatchewan plan in the United States overlook the 
fact that “Americans think in comparatively extravagant terms” and 
that recoveries in this country are large, because of our greater wealth 
as compared to other countries.!°° The same writer also reminds us that 
the “ethical sense—or the sense of caution—becomes sowewhat dulled 
in the presence of an impersonal insurance fund’’’®”® thus enhancing the 
claim-consciousness to which our people are prone. One writer reaches 
the conclusion that “when and if the people of the United States decide 
for automobile compensation, it will probably be for reasons quite other 
than those to be drawn from the experience of the Saskatchewan 
precedent.”?°" 

Reforms of our present system are needed to assure fair, adequate 
and speedy compensation to all innocent victims of injuries to person 
and property caused by accidents. As has been pointed out in a previous 
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article,°* steps toward such improvements have been recommended and 


have partly been actually taken. One of the measures mentioned was 
the action by insurance companies in instituting special “endorsements” to 
the holders of liability insurance policies, extending coverage to bodily 
injuries to an insured caused by an uninsured motorist in limits of $10,000 
for each person, subject to a maximum of $20,000 per accident. This 
coverage extends also to guests of the insured and to the insured and 
members of his family as pedestrians, Judge Marx quotes one sample of 
such an endorsement of a mutual insurance company in his recent 
article® which shows that the insurer agreed to pay the compensation 
without regard to fault where the automobile causing the damage was 
uninsured, Since that article was written, the mutual insurance companies 
have abandoned this form of endorsement and have, beginning January 
30, 1957, reverted to the type of endorsement adopted by the stock compa- 
nies, The endorsement now contains the clause: “. . . provided, for the 
purposes of this endorsement, determination as to whether the insured 

. is legally entitled to recover such damages . . . shall be made by 
agreement between the insured and the company or. . . by arbitration.” 
Thus it seems that their experience with liability regardless of fault of 
the insured has not commended the continuance of this system to the 
insurance companies. 

In its recommendations dated February 4, 1957, the New York 
Temporary Commission on the Courts emphatically rejected the adoption 
of a compensation plan for automobile accident cases. It stated that 
“automobile cases are, in fact, less than half of total Supreme Court 
business and in a county like New York County only about 30 p.c. 
Thus the impact of a compensation plan on the courts would not be as 
great as frequently claimed. . . .” The Commission bases its rejection 
of all proposals for such compensation plans on the following reasons: 
Increased costs to automobile owners and the public, the elimination of 
fault as a basis of liability, the lack of any legal relationship between the 
usual parties to accidents (as compared to Workmen’s Compensation 
cases), the probable inadequacy of payments provided if every injury is 
to be compensated, the substantial increase in number of claims and the 
likelihood that delay would simply be transferred to the Administrative 
Agency.''° The Commission also stressed its belief that “all such con- 
troversies whether caused by motor vehicles or otherwise should be dealt 
with in the courts and that the machinery of the administration of 
justice can be so improved as to deal adequately with all justiciable 
matters.”""" Fundamental remedies were suggested regarding Revision 
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and Simplification of the Structure of the Courts’? and Revision and 
Modernization of Practice and Procedure of the Courts."* Before 
those sweeping changes can be adopted, however, calendar congestion is 
being reduced by devices currently in use, such as intercourt transfer of 
judges and cases,"'* the highly successful pre-trial hearings,’’® impartial 
medical panels® and special arbitration proceedings worked out by 
insurance carriers." In addition, the Commission has recommended an 
increase in the number of Supreme Court Justices,""* the appointment of 
pre-trial masters,'’® the adoption of legislation establishing the principle 
of comparative negligence on an experimental basis,’*° a greater uni- 
formity in filing fees and cost provisions with the aim of deterring 
attorneys from bringing actions in a higher court which should have 
been brought in a lower court’*? and some measures to force expansion 
of the trial bar by limiting the number of cases any attorney can hold 
pending while otherwise engaged in trial.’ 

A few other recent proposals, which suggest remedies while retain- 
ing our principle of tort liability, should be mentioned, without discussing 
their merits within the framework of this article. 

Justice Samuel Hofstadter of the New York Supreme Court sug- 
gests the assignment of automobile accident cases to a special court, 
composed of one jurist, one layman and one pyhsician, and the adoption 
of the principle of comparative negligence. In these cases juries will be 
dispensed with.'** Mr. Francis H. Patrono, a member of the Penn- 
sylvania Bar, suggests to let juries decide the question of liability in 
personal injury cases, but, after the jury has rendered a verdict for the 
plaintiff, to refer the case to a board of specialists in forensic medicine 
which would hold a hearing, at which both sides would be heard, and 
whose report would then be the basis of a monetary evaluation by the 
court, which would be guided by certain standards he suggests.’** 
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Professors McNiece and Thornton suggested a few years ago the 
retention of our “existing legal structure plus compulsory insurance, plus, 
where necessary, state aid to the needy accident victim (the latter without 
regard to his personal fault).”’*° The first part of this suggestion, i.e., 
compulsory insurance, has recently been adopted in New York State. 
It should alleviate some of the problems presented by the uninsured 
motorist, even though some gaps remain to be filled.’*® It is too soon 
to tell whether or not the plan will work out satisfactorily. 


CoNCLUSION 

This writer believes that, for the reasons he has tried to develop, it 
would be inadvisable to discard the tort principles of the American law 
relating to recovery of damages for personal injuries in favor of com- 
pensation plans based on the principle of liability regardless of fault. 
Everyone agrees that the “first line of defense” against injuries is their 
prevention. In this respect some excellent suggestions have been made in 
the direction of proper controls relating to the physical condition of the 
driver, the increased safety of the vehicle and the stricter enforcement 
of traffic laws.'*7 On the other hand, this writer feels that our present 
system, when improved along lines similar to those proposed by the 
New York Temporary Commission on the Courts, will be perfectly 
adequate to provide for both fair and speedy compensation of victims of 
accidents which have not been avoided. 
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LIFE EXPECTANCY AND LOSS OF EARNING CAPACITY 


In an action by the injured person, loss of future earning capacity’ 
should not be computed on the life expectancy as affected by the injury, 
but on the expectancy the person could have anticipated had he not been 
injured.” In the bulk of cases, this point is academic. Many personal in- 
juries, even though severe and permanent, do not appreciably affect life 
expectancy. But where injury does decrease the person’s expectancy, the 
point can vitally affect damages. 

To illustrate, suppose P suffers an injury to the kidney, heart or 
other vital organ. Prior to injury, his earning life expectancy was 20 
years.” As a result of the injury, his expectancy is decreased to 5 years. 
Loss of earning capacity should be based upon the expectancy of 20 years 
and not upon 5 years. Although both principles of compensatory dam- 
ages and case law firmly support this right, there is much authority— 
almost exclusively dicta—which states or indicates that damages cannot 
be given for loss of earning capacity beyond the date of probable actual 
death, 


THEORETICAL Basis For RECOVERY 


On tort damage principles, liability is basically imposed for all 
damage directly resulting from a tort regardless of foreseeability.* The 
purpose of a damage award in a tort action for personal injury is to 
compensate the person. The objective of compensation is stated by the 
principle that the injured person should be given that amount which will 
put him back in the same position he was in before injury. A person is 
entitled to full compensation for any pecuniary loss occasioned by his 
injury.” Loss of earning capacity is the most obvious, and usually the 
most substantial item of pecuniary damage—at least where there is per- 
manent injury. This loss is determined by reference to the person’s 
earning capacity and the duration of the impairment. 

If the injury is permanent, the duration is, of course, the injured 
person’s entire earning life expectancy. A permanent injury may result 
in partial or total destruction of earning capacity. The impairment may 





1 Past impairment or loss of time to trial is not considered in this article. 
See 15 Am. Jur. DAMAGES, §81 ef seq. 

2 On mortality tables, see 50 A.L.R.2d 419 (1956). 

3 Life expectancy and earning life expectancy may differ considerably. Since 
this article is concerned with loss of earning capacity, it should be understood that 
references to “life expectancy” means the period not just of life, but of ability to 
earn income. 

4 Liability is assumed and only the measure of damages is involved. What 
is “direct” and what is “remote,” foreseeability as applied to causation, and 
avoidability of consequences are thus not material to this article. See generally, 
McCormick ON DAMAGES (1935). 

5 With respect to non-pecuniary losses, such as pain and suffering, the ob- 
jective is probably better described as giving reasonable compensation. See 
McCorMickK ON DAMAGES, §88, p. 315-319 (1935). 
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progress from partial to total. The clearest, and most certain case of 
total impairment is an injury which decreases or shortens life expectancy. 
That decreasing life is an injury to the person would seem obvious. 
Prior to injury, the plaintiff had a certain earning capacity and as a re- 
sult of his injury, it has been impaired. Had he not been injured, he 
could reasonably expect to earn money for the rest of his working life 
and his loss is a sum which will restore that pecuniary loss to him. 
Whether a person’s earning life is sliced horizontally by a crippling in- 
jury or vertically by decreasing life itself, the effect on his economic 
expectation is the same. ‘Either way the cheese is sliced,’ the plaintiff 
loses a portion of his pre-existing power to earn income. Having a right 
to life and a right to earn money, the fact that both of those rights suffer 
the severest injury possible does not distinguish the situation from one in 
which there is a total incapacitating without interference with life ex- 
pectancy.® 

There does not seem to be any substantial basis for deducting living 
expenses for the period between date of probable actual death and the 
date of expectancy before injury. Ordinarily a court does not inquire 
into the purpose to which the plaintiff would have put the money had he 
earned it, nor the purpose to which he will put the money received in 
compensation for his loss. It is “none of the defendant’s business.”” If 
he would have earned it, he is entitled to recover its loss.* A different 
situation is presented in determining damages to a decedent’s beneficiaries 
under a death act. If recovery is based upon loss to the beneficiaries, 
obviously they would not have received, and consequently suffer no loss 
of, the amount the decedent would spend on himself .° 





6 The right of a living plaintiff to recover his full loss of earning capacity 
should not be confused with the statutory rights arising after death under survival 
and wrongful death acts. The survival action is a derivative of the injured per- 
son’s cause of action. A recovery by a living plaintiff therefore bars the survival 
action. Under wrongful death statutes, the cause of action is generally considered 
as a new one created in the designated beneficiaries. It is apparent that if an 
injured person recovers, while alive, his full loss of earning capacity, a sub- 
sequent recovery of a portion of the same loss in a wrongful death action would 
result in double recovery on that item. The problem presented is one of the 
proper allocation of damages. The great majority of courts, recognizing the over- 
lap of damages, hold that a recovery during life bars the wrongful death action. 
A minority, apparently overlooking the duplication that results, hold there is no 
bar. For a discussion of this and related problems, see Duffey, The Maldistribu- 
tion of Damages in Wrongful Death, 19 Onto Sr. L.J. 264 (1958). 

7 Olivier v. Houghton County St. Ry. Co., 138 Mich. 242, 101 N.W. 530 (1904). 

8 See McCorMicK ON DAMAGES, §86, p. 303-304 (1935). 

® Cases holding that under a survival statute the measure is the decedent’s 
gross earnings are also authority for the non-deductibility of living expenses in an 
action by a living plaintiff. While subject to criticism on the adoption of such a 
measure in a survival case, the basis of such holdings is that the recovery is 
exactly the same as the recovery the decedent could have had if alive. See Olivier 
v. Houghton County St. Ry. Co. supra note 7; Mickel v. New England Coal & Coke 
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AUTHORITY SUPPORTING RECOVERY 


Authority for recovery of loss of earning capacity based on life 
expectancy as it existed prior to injury’? is substantial.” 


In Hallada v. Great Northern Railway,” plaintiff sued under the 
Federal Employers’ Liability Act and the Federal Safety Appliance 
Act.’* In affirming a judgment on condition of remittitur, the Minnesota 
Court stated: 

In personal injury actions it is elementary that the injured 
party should be made financially whole by receiving the mone- 

tary equivalent of the harm sustained by him, inclusive of his 

medical expenses, pain and suffering, past loss of earnings, 

and, where a permanent injury is inflicted, his future losses 

due to impaired earning capacity. In arriving at plaintiff’s 

damages for impaired earning capacity, the jury must first 

determine from the evidence what the plaintiff normally 
would have earned during the rest of his life had he not been 
injured, deduct therefrom that sum which he may reasonably 

be expected to earn despite his injuries, and then reduce the re- 

mainder to its present worth. 

In the case of permanent injuries, it is necessary, in order 

to ascertain the damages for impaired earning capacity, to 

determine the life expectancy of the individual at the time of 

the tort." 

In Prairie Creek Coal Min. Co. v. Kittrell,” the lower court’s in- 
struction specifically charged the jury to determine loss of earning ca- 
pacity “‘according to what you find his probable expectancy if he had not 
received the injury complained of, if any... .” In affirming, the 
Supreme Court held: 

The appellant contends that appellee should not recover 
for the full expectancy of his life before the injury occurred, 


Co., 132 Conn. 671, 47 A.2d 187 (1946); Pezulli v. D’Ambrosia, 344 Pa. 643, 26 
A.2d 659 (1942). 

10 More accurately, life expectancy unaffected by the injuries suffered. Con- 
ceivably the plaintiff could suffer a later injury for which the defendant is not 
liable. However, “prior to injury” is the expression most used by the courts. 

11 The quantity of ditect holdings is, relatively speaking, not too great. As a 
practical matter, most permanent injuries do not affect life expectancy substantially, 
if at all. If there is substantial impairment, death will frequently occur during 
the normal time lapse before judgment. Revived actions and survival actions 
cannot, in most states, be considered as authority on the rights of a living plaintiff 
to recover loss of earning capacity. The relationship between such actions and 
wrongful death actions presents peculiar problems in the allocation of damages 
which materially affect the damages recoverable. See supra note 6 and infra 
note 43, 





12 244 Minn. 81, 69 N.W.2d 673 (1953). 

1345 U.S.C.A. §51; 45 U.S.C.A. §1. The distinctions between the two causes 
of action go to liability and not to damage principles. 

1469 N.W.2d at 685. Emphasis added. 

15106 Ark. 237, 153 S.W. 89 (1912). 
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when the evidence shows that, by reason of the injury, he will 

not live more than six months, The appellee had a right of 

action against appellant, as soon as the injury occurred, for all 

damages he had sustained, caused by the negligence of ap- 
pellant. The true measure for loss of earning power is the 
present value of these damages during the expectancy of 
appellee’s life, had the injury not occurred. By reason of the 
injury, appellee was rendered a helpless and hopeless paralytic, 

with a total loss of earning power for the full period of his 

expectancy. Certainly this is one element of his damages. 

The Court of Appeals of Kentucky stated the matter clearly in 
considering an instruction and the use of mortality tables. The appellant 
contended that as a result of appellee’s injuries he was at time of trial a 
badly crippled, maimed man and therefore that mortality tables based on 
a normal, healthy person were prejudicially misleading. In answer, the 
Court held: 

The question of damages was not alone what plaintiff 
would in future be deprived of by reason of the injury, dating 

it from the time of the trial, but to what extent his money- 

earning capacity had been lessened or impaired (in addition to 

suffering), and the value thereof, dating the inquiry from the 
moment before the injury. Appellee’s age and state of health 

then were the facts upon which his expectancy of duration of 

life was to be based. He was then in normal health and 

condition.'® 

In addition to the Arkansas, Kentucky and Minnesota cases, the 
rule has been upheld by Massachusetts, Nebraska, Pennsylvania, Texas 
and Washington.** 

In actions under survival statutes, a number of courts have held 
the recovery to be exactly the same as the decedent could have received 
if alive. Many of these cases expressly state that the decedent, if alive, 
could recover for loss of earning capacity during his life expectancy as 
it existed prior to injury. Representative of this type of authority is the 
Connecticut case of Chase v. Fitzgerald,'* the Michigan case of Olivier 
v. Houghton County St. Ry. Co." and the Pennsylvania case of 
Pezzulli v. D’ Ambrosia.” 


16 Louisville Belt & Iron Co. v. Hart, 122 Ky. 731, 92 S.W. 951, 954 (1905). 
17 Fournier v. Zinn, 275 Mass. 575, 159 N.E. 268 (1926); Webb v. Omaha & 
S.L. Ry. Co., 101 Neb. 596, 164 N.W. 564 (1917); Crecelius v. Gamble-Skogma, 
144 Neb. 394, 13 N.W.2d 627 (1941); Borcherding v. Ekland, 156 Neb. 196, 55 
N.W.2d 643 (1952); Littman v. Bell Telephone Co., 315 Pa. 370, 172 Atl. 687 
(1934) ; Missouri K. & T. Ry. Co. v. McGlamory, 34 S.W. 359 (Tex. Civ. App. 
1896), overruled on other grounds, 89 Texas 635, 35 S.W. 1058; Galveston, 
H. & S. Ry. Co. v. Miller, 191 S.W. 374 (Tex. Civ. App. 1917); Richardson v. 
City of Spokane, 67 Wash. 630, 122 Pac. 330 (1912). See also, Nelson v. Wiepen, 
154 Neb. 458, 48 N.W.2d 387 (1951). 
18 132 Conn. 461, 45 A.2d 789 (1946). 
19 Supra note 7. 
20 Supra note 9. See also, Kriesak v. Crowe, 36 F. Supp. 127 (D.C. Pa. 1941), 
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Contra AuTHoRITY DIsTINGUISHED 
Ordinary Personal Injury Cases 

There are literally hundreds of cases involving permanent personal 
injury in which the statement is made that life expectancy should be 
taken as of time of injury. There being no claim of decreased or 
shortened life span, this statement is accurate enough. In fact, such a 
statement is a convenient means of separating consideration of past losses 
from future losses. Taken literally, and out of context, it is inaccurate. 
McCormick in his book states: 


Should the life expectancy of plaintiff as of the date of 
the injury, or as of the date of trial, be taken as the basis for 
assessing future damage? Since the past effects of the injury, 
such as expenses, loss of wages, and suffering, up to the date 
of trial, can best be considered separately, it would seem that 
the life expectancy of the plaintiff as of the time of the trial 
should be taken as the basis for assessing future loss and in- 
jury. If no claim is made that the injury will shorten plain- 
tiff’s life, no difficulty arises in applying this standard. If, 
however, the plaintiff can show a probable shortening of the 
life span, it seems that he should be entitled to compensation 
for the loss of earning power in the years which will be cut 
off. If so, then, in the light of such evidence as the proof by 
the life tables of the normal life expectancy of a man of the 
age of the plaintiff at the time of trial and evidence of the 
health, habits, etc., of the plaintiff before the injury and of 
his present condition at the trial, the jury should be directed to 
find, first, the number of years of life which the plaintiff could 
normally have expected to have before him at the present time 
if he had not been injured, and, second, his actual probability 
of life at the present time, in his injured condition. They 
should then be directed to fix the plaintiff’s deprivation of 
future earning power on the former basis of normal expect- 
ancy and to estimate the anticipated expenses and the compen- 
sation for future pain and suffering on the latter basis of 
actual probable length of life.?? 


Cases Involving Future Pain and Suffering 
A second source of confusion arises from cases in which loss of 
earning capacity has been lumped in with recovery for future pain and 
suffering. Pain, suffering and expenses should, as McCormick states 





followed in Kriesak v. Crowe, 44 F. Supp. 636 (D.C. Pa. 1942), aff'd 131 F.2d 
1023 (C.C.A. 3d 1942). 


21 McCorMIcK ON DAMAGES, §86, p. 303-304 (1935). To illustrate his 
point the author assumes a 20 year expectancy cut to 10 years by the injury. Loss 
of future earning power should be computed on 20 years; pain and suffering on 
10 vears. See also 25 C.J.S., §81, p. 303; OLeck, DAMAGES TO PERSON AND 
Property, §184, p. 294 (1957); 4 SUTHERLAND, DamMaces, §1246, p. 4704 (4th Ed. 
1916) ; RESTATEMENT, Torts §§912(e), 924(d), (e), (f) (1939). 
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above, be determined by reference to the person’s probable actual life.?* 
The duration of pain and suffering is necessarily only during actual life. 
Where life expectancy is involved, an instruction which fails to distin- 
guish future pain and suffering from loss of earning capacity is patently 
prejudicial error. Unfortunately quite a number of cases involving such 
an instruction simply state that a/J “prospective” or “future” damages 
are to be computed on the expectancy after injury. The statements are 
clearly dictum. In all of the cases examined, there was no consideration 
of the time period for determining loss of earning capacity. Frequently, 
neither decreased life expectancy nor loss of earning capacity was even 
involved, 

Illustrative of this type of authority are a number of Iowa cases.”* 
In none of the cases does it appear that any claim was made for loss of 
earning capacity for a period of decreased life expectancy. In several, 
it is difficult to ascertain if the plaintiff even claimed his life was 
shortened, In each case, the court was clearly concerned with the 
propriety of an instruction as applied to damages for pain and suffering, 
and the statements made are extremely general. Yet various authorities, 
including Dean McCormick, have cited these cases as authority that 
loss of earning capacity is based on physical condition at time of trial.** 


Cases on Decreased Life Expectancy As a 
Distinct Item of Non-pecuniary Damage 

A third source of confusion arises from a failure to distinguish be- 
tween a claim for pecuniary damage based on loss of earning capacity 
and a claim for non-pecuniary damage based on shortened life itself, 
separate and distinct from pecuniary injury. 

There may be considerable virtue in the position that the right to 
life as such deserves protection from an invasion which destroys totally 
a portion of life—at least in an action®by a living plaintiff. The English 
courts recognize such an item of non-pecuniary damage.”” A number of 
persuasive articles support such a view.”® But regardless of the merit of 
such a view, it clearly has nothing to do with the right to recover full 





22 Scott v. Chicago R.I. & P. Ry. Co., 160 Iowa 306, 141 N.W. 1065 (1913) ; 
Webb v. Omaha & S.L. Ry. Co., 101 Neb. 596, 164 N.W. 564 (1917). 

23 Canfield v. Chicago, R.I. & P. Ry. Co., 142 Iowa 658, 121 N.W. 186 (1906) ; 
Hughs v. Chicago & R.I. & P. Ry. Co., 150 Iowa 232, 129 N.W. 956 (1911); Scott 
v. Chicago & R.I. & P. Ry. Co., 160 Iowa 306, 141 N.W. 1065 (1913); Borough v. 
Minn. & St. L. Ry. Co., 181 Iowa 1216, 184 N.W. 320 (1921). 

24 McCorMIcK ON DAMAGES, §86, note 19 (1935). AMERICAN JURISPRUDENCE 
contains a misleading statement similar to that in McCormick. 15 Am. Jur. 
Damages, §377, p. 817. 

25 Flint v. Lovell, [1935] 1 K.B. 354 (C.A.); Rose v. Ford, 1937 A.C. 820, 
826, 3 All E. R. 359. 

26 Smith, Physic Interest in One’s Own Life, 98 U. Pa. L. Rev. 781 (1950) ; 
Conway, Damages for Shortened Life, 10 Forp. L. Rev. 219 (1941); Note, 12 
N.Y.U.L.Q. 535 (1935); Note, 10 U. Cin. L. Rev. 271 (1936). 
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compensation for the pecuniary loss resulting from impaired earning 
capacity. 

While no American case has recognized shortened or decreased life 
as a distinct item of damage,”’ the cases denying such a recovery have 
muddied the area of loss of earning capacity. The principle case is 
Richmond Gas Co. v. Baker.?® Counsel in that case specifically directed 
his argument to recovery for the taking of life itself. “The Indiana court 
found that the instruction given authorized shortening of life “as an 
element which of itself, simply, might be taken into account” and held 
that no damages could be awarded “for the loss or shortening of life 
itself.” But on the point of earning capacity, the court stated that 
shortened life “may be considered, in determining the extent of the in- 
jury, the consequent disability to make a living, and the bodily and mental 
suffering which will result.”*® If this statement has any bearing on the 
problem here, it would seem to support recovery.*° Cases of the 
Richmond type therefore are not relevant to the right to recover for 
impaired earning capacity.*! 


MIsAPPLICATION OF COMMON LAW DEATH DocTRINEs 


The most prevalent misconception is the apparent belief that at 
common law no recovery could be had beyond the date of probable actual 
death. This belief is found explicitly or implicitly in many cases in- 
volving actions under survival statutes. Thus in discussions of wrongful 
death, it is common for writers to refer to states having “expanded” or 
“enlarged” survival statutes as opposed to “new cause of action” or 
“Lord Campbell type” statutes. If by “expanded” and “enlarged” the 
writer meant recognition of a right to sue in cases of instantaneous death, 
the description might be accurate. However the reference is often very 
clearly to damages and specifically to recovery for loss of future earnings 
or savings.” 

Under most survival statutes, the action is conceived as that of the 
decedent and the recovery as in whole or in part that recoverable by the 
decedent if alive. Thus to call the statute “expanded” because recovery 





27 See 97 A.L.R. 823. Cf. Murphy v. New York & New Haven R.R. Co., 
30 Conn. 184 (1867). 

28 146 Ind. 600, 45 N.E. 1049 (1897). 

2945 N.E. at 1052. Shortened life, or the fear of it, may be considered in 
determining mental distress under the Richmond case. See also Choicener v. 
Walters Amus. Ag., Inc., 269 Mass. 341, 168 N.E. 918 (1929). 

30 Unfortunately, the headnote in the West report is far broader than the 
Court’s opinion. “In an action to recover for personal injuries, the fact that the 
plaintiff's life has been shortened thereby cannot be considered in assessing 
damages.” 45 N.E. at 1049. 

31 A recent case of this type is Ham v. Maine-New Hampshire Interstate Br. 
Auth., 92 N.H. 268, 30 A.2d 1 (1943). There are a number of Indiana cases 
which follow Richmond. 

82 See for example Prosser ON Torts, §165 (2d Ed. 1955) and particularly at 
p. 713. 
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is permitted for loss of earning capacity implicitly assumes that a ving 
plaintiff could not have such a recovery. 

An excellent example of misconception and misapplication of the 
common law death rules appears in Krakowski v. Aurora E. & C. Ry. 
Co.** With only slight trepidation, it can be asserted that the Krakowski 
case is the on/y American authority involving an action by a /iving plain- 
tiff in which it has been directly held that there can be no recovery for 
loss of earning capacity for the portion of life destroyed by the injuries 
suffered, The court there stated: 

. . At common law, no action could be maintained against 

any person for wrongfully causing the death of another per- 

son. It is only by virtue of some statute that such an action can 

be maintained anywhere in this country or in England; .. . It 

has never been held in this country, in the absence of a statute, 

so far as we know, that there can be a recovery for the death 

of any individual, or for the loss of any portion of his life. 

The injured party cannot do that in an action for a personal 

injury to himself, because death by reason of the injuries com- 

plained of, at once puts an end to his suit, and his legal repre- 
sentatives cannot continue or maintain such suit after his death, 
unless authorized to do so by a statute. 

It is, of course, perfectly true that at common law no action could 
be maintained for wrongfully causing death—in fact, the rule applied in 
Tort even if death occurred from other causes. The rule that death of 
either party terminated the cause of action goes back much further than 
Lord Ellenborough’s unsupported and unfortunate dictum in Baéer v. 
Bolton.*” But research has never disclosed a common law case in which 
a living plaintiff was denied recovery for loss of his own earning capacity 
over his expectancy before injury. Equally erroneous is reliance upon the 
other common law rule which denied an action to the survivors for the 
injury to them resulting from the death of another. 

Neither of the common law doctrines rested on any principle of 
damage law. Both dealt with actions brought, or sought to be continued 
after death. The reasons, if any, upon which they were based are un- 
known, or at least highly obscure, today.” 





33 167 Ill. App. 469 (1912). 

34167 Ill. App. at 471-472 (1912). 

351 Camp. 493 (1808), 170 Eng. Rep. 1033. “In a civil court the death of a 
human being could not be complained of as an injury.” The case did not deal 
with an action by a living plaintiff for injuries to himself. For a discussion of 
common law origins of the doctrine, see 25 U. Der. L.J. 72; Smith, Physic Interest 
in One’s Own Life, 98 U. Pa. L. Rev. at 785, 786. 

36 It has been pointed out that the doctrines were mot based on any concept 
that the value of life could not be measured in money or that the damages would 
be too speculative. This “reason” apparently originated with Hyatt v. Adams, 
16 Mich. 179 (1867). See Smith, Physic Interest in One's Own Life, 98 U. Pa. L. 
Rev. at 782-784. So far as measuring the pecuniary loss from decreased life ex- 
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Probably the most curious authority bearing on the question is the 
recent English case of Harris v. Bright’s Asphalt Contractor's Ltd.** 
The right of recovery in a living plaintiff appeared to have been recog- 
nized in England at least as early as 1879.** In fact, the English courts 
allow recovery for shortened life as a distinct item of non-pecuniary 
damage.*® In Roach v. Yates,*° the English Court of Appeal specifically 
dealt with the question and appeared to hold that loss of earning ca- 
pacity was recoverable over life expectancy unaffected by the injuries. 
Yet in Harris, a trial court decision, Slade J. did an astonishing job of 
distinguishing the earlier cases and held that a living plaintiff could not 
recover. The case was apparently not appealed. It has been severely 
criticised by English writers.‘ 


DEATH FROM OTHER CAUSES 


It is, or should be, apparent that in an action under a survival 
statute, death from other causes establishes as fact the injured person’s 
actual life span. In such a case, it is patently absurd to even refer to 
“prospective” damages. But just as patently, death caused by the injuries 
suffered cannot possibly establish what life span the person could have 
anticipated had he not been injured. Yet in some survival cases, courts 
have held that recovery for loss of earnings was restricted to date of 
death because death established the life span.” Depending on the type of 
death statute in the jurisdiction, the resu/t of such cases may be entirely 
correct,** but certainly the reason is absurd. 





pectancy, the measure and mode of proof is exactly the same as that used in any 
permanent injury case. 

37 [1953], 1 Q.B.D. 617, 1 All E.R. 395. 

38 Phillips v. London & S.W. Ry. Co. (1879), 5 Q.B.D. 78. See also Fair v. 
London & N.W. Ry. Co. (1869), 21 L.T. 326. 

39 See authorities cited in note 25 supra. 

40 [1938], 1 K.B. 256 (C.A.), 3 All E.R. 442. 

41 For a thorough analysis of English authority, and a critique of Harris, 
see Kemp & Kemp, THE QUANTUM OF DaMacEs, 1954 (Sweet & Maxwell Ltd., 
London). 

42 Allen v. Burdette, 139 Ohio St. 208, 39 N.E.2d 148 (1942). See also the 
lower court’s opinion, 66 Ohio App. 236, 32 N.E.2d 852 (1940). 

43 In a state, such as Ohio, where both a survival and a wrongful death 
action may be brought, it is apparent that a problem of double recovery arises. 
Duplication is avoided if the survival action is limited to date of death. In the 
wrongful death action, recovery can be given for the period from death to ex- 
pected life before injury. For an analysis and criticism of this result, see Duffey, 
The Maldistribution of Damages in Wrongful Death, 19 Onto St. L.J. 264 (1958). 
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CONCLUSION 


The constant advance of medical knowledge has and will make 
proof of decreased life expectancy both more possible and more common. 
Despite the mass of apparent authority to the contrary, the principle is 
clear that recovery for impaired earning capacity should be allowed on 
the plaintiff’s life expectancy as it would have been without the injuries 
suffered. To measure the loss on the person’s life expectancy in his in- 
jured condition would deny him full compensation for his own pecuniary 
loss, and be inconsistent with the fundamental objective of a damage 
action—placing the plaintiff back in the position he was in before injury.** 


John J. Duffey* 





44In Rose v. Ford, infra note 25, Lord Roche pinpoints the fallacy that 
permeates many discussions of this problem: “. . . it is theoretically wrong, in 
such a case, to start from death as shortening life, but right to start with the 
initial bodily injuries carrying with them from the outset a diminished expecta- 
tion of life, which sooner or later will end with death.” 
*Assistant Professor, Ohio State University College of Law. 











CRIMINAL REGISTRATION ORDINANCES 
AND THE 
CONSEQUENCES OF JUDICIAL CONSIDERATION 


In Colonial Massachusetts, under the General Laws of 1672, the 
letter “B” was branded on the forehead of every convicted burglar or 
highway robber, and a “Vagabond Quaker” could be punished by brand- 
ing on the shoulder. This ignoble ancestor finds its modern counterpart 
in criminal registration ordinances which, according to a_ well-docu- 
mented survey,” have been adopted by at least forty-seven cities and 
five States in an attempt to aid law enforcement agencies in the preven- 
tion and detection of recidivistic behavior. This comment treats the 
recent decision in Lambert v. California* to determine its effect on 
these ordinances and on other legislation not requiring proof of awareness 
for conviction. Attention is also given to some unresolved questions 
concerning the validity of criminal registration laws. 


THe Decision AND Its EFrrect ON 
CRIMINAL REGISTRATION ORDINANCES 


The defendant, Virginia Lambert, was arrested on a street corner 
by two officers who, giving no reason, took her to a police station where 
she was searched and interrogated for two hours, When no other 
criminal conduct was revealed she was charged with failure to register 
® as required by a city ordinance: 

It shall be unlawful for any convicted person to be or 
remain in the City of Los Angeles for a period of more than 

five days, without, during such five-day period, registering 

with the Chief of Police in the manner hereinafter prescribed.® 

At the time of arrest the accused had been a resident of Los Angeles 
for seven years and had been convicted in 1951 of forgery, a felony 


as a “convicted person” 














1 Mass. COLONIAL LAws 12-13, 62-63 (Whitmore 1887). 
2 Note, Comprehensive Review of Registration Laws for Felons, 103 U. PA. 
L. Rev. 60 (1954) (hereinafter cited as Comprehensive Review). 

3 Jd. at 60, 65. This study was conducted under a special grant and much 
information was gathered by direct contact or correspondence with officials and 
members of police forces of municipalities throughout the nation. Questionnaires 
were sent to 406 cities, of which 246 responded. 

Ohio cities having such ordinances as of 1954 are Akron, Canton, Cincinnati, 
Columbus, Lorain, Shaker Heights and Springfield; id. at 108. 

4355 U.S. 225 (1957). Lambert appears to be the only reported case on 
the subject. 

5 A “convicted person” is “Any person who, subsequent to January 1, 1921, 
has been or hereafier is convicted of an offense punishable as a felony in the 
State of California, or who has been or who is hereafter convicted of any offense 
in any place other than the State of California, which offense, if committed in the 
State of California, would have been punishable as a felony. . . .” Los ANGELES 
MunicipaL Cope §52.38 (1946). 

6 Los ANGELES MUNICIPAL Cope §52.39 (1946). 
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in California.’ She was fined $250 and placed on probation for three 
years, no willfulness, express or implied, having been shown with regard 
to her failure to register, Noting the subjective innocence of the accused 
and the absence of any circumstances which should have forewarned her 
of a duty to register, the Supreme Court held that the action of the 
State courts violated the due process requirement of the Fourteenth 
Amendment: 
Notice is required in a myriad of situations where a penalty 

or forefeiture might be suffered for mere failure to act... . 

The principle is equally appropriate where a person, wholly 

passive and unaware of any wrongdoing, is brought to the bar 

of justice for condemnation in a criminal case. . . . 

We believe that actual knowledge of the duty to register 

or proof of the probability of such knowledge and subsequent 

failure to comply are necessary before a conviction under the 

ordinance can stand.® (Emphasis added.) 

Criminal registration ordinances had their sources in fear of increas- 
ing professionalism in crime and were first enacted in five California 
and Florida cities in 1933, the Los Angeles ordinance being one of 
these.® Generally, the ordinances require those who have been convicted 
of certain crimes or of certain classes of crime to register with the local 
police, providing information concerning their criminal history and cur- 
rent activities. “The stated objective of criminal registration laws is 
to aid the police in preventing criminal activities and apprehending the 
perpetrators thereof,” but “the actual practices show that the theory 
is merely the facade for police harassment of individuals who have been 
convicted of a crime.”"! f 

What effect will the Lambert decision have upon the avowed 
purpose and the actual use of these ordinances? It has been said that 
the principle of the decision requires that police officers not make arrests 
under the ordinance unless they can prove the citizen knew of the law 
and that, therefore, the purpose of registration laws is rendered in- 








7 Brief of Amicus Curiae for Appellant, pp. 3, 4, Lambert v. California, 
supra note 4. “The pervasive thrust of the ordinance is illustrated by the fact that 
India’s Prime Minister Nehru would apparently have to register if he came to 
Los Angeles. In 1922, as the result of picketing .. ., Mr. Nehru was sentenced to 
18 months’ imprisonment for extortion, an offense which would have been punish- 
able as a felony in California.” Jd. at 36. 

5355 U.S. at 228, 229. 

8 Comprehensive Review, supra note 2 at 61, 108. 

10 Jd. at 96. See, ¢.g., CODE OF THE CITY oF CoLUMBUS $34.16 (1952), where 
it is declared in part: “many of the crimes herein defined are being committed by 
habitual and dangerous criminals traveling from place to place throughout the 
United States . . . and because the undisclosed presence of such criminals within 
the city will constitute a serious menace .. . it is the intention of the council in 
the exercise of the police powers of the city to preserve by this article the public 
peace, welfare and safety .. .” 
11 Jd. at 102. 
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effective."* This reasoning is clearly erroneous since it is not the duty 
of a police officer to consider whether the person whom he is arresting 
has the knowledge requisite for conviction. Yet it must be admitted 
that theoretically the decision will tend to reduce the number of actual 
registrations ‘because the difficulty of proving subjective state of mind 
is apparent; and the amount of this reduction will measure the degree 
to which the avowed purpose has been undermined. But practically, 
having amended their ordinances to incorporate the Lambert rule," if 
actual registration is desired cities will have to publicize the registration 
requirement through means available to them, and the resulting increased 
registration might well counterbalance the failure to register by those 
shrewd enough to understand the implications of the new rule. 

It appears that a major, though unexpressed purpose of the framers 
of this legislation was to rid their cities of “undesirables” by forcing 
them to move to locations where registration was unnecessary,’ and in 
the same manner to prevent the further influx of such persons. Appar- 
ently the rule of the principal case will not tangibly hinder this effect 
of the ordinances. 

In practice the requirement of criminal registration has been used 
in many ways, for example; to detain a person for investigation of a 
more serious crime for which there is insufficient evidence to hold him, 
to suspend proceedings conditioned on defendant’s leaving town, to force 
co-operation by threatening prosecution, and to incarcerate undersir- 
ables.° “The pattern of selective prosecution which was discerned in 
some communities enables local authorities to use the ordinances as an 
additional effective harassing weapon.”’® The validity of these practices 
will be considered infra, but assuming for discussion that they are valid, 
their effectiveness is plainly not limited by a requirement that knowledge 
be proved at the trial stage. 

It follows that neither the avowed purpose nor the practical use 
of criminal registration ordinances will be substantially impaired by the 
decision in the principal case. 


SIGNIFICANCE RELATIVE To OTHER LEGISLATION Not 
REQUIRING AWARENESS For CONVICTION 


Mr. Justice Frankfurter in a scathing dissent, in which he was 





12 Petition for Rehearing for Appellee, p. 2, Lambert v. California, supra 
note 4. 

13 See, ¢.g., CODE OF THE CiTy oF CoLUuMBUS §34.17 (1952) as amended Dec. 
16, 1957, the date of the Lambert decision, by Ordiance No. 1587-57 to read as 
follows: “Any person knowingly violating any provision of this article shall be 
deemed guilty of a misdemeanor, and, upon conviction thereof, shall be punished 
by a fine not to exceed five hundred dollars and by imprisonment for a period not 
to exceed ninety days.” (Emphasis added.) Criry BULLETIN, Dec. 21, 1957. 

14 Comprehensive Review, supra note 2 at 63. 

15 Jd. at 104. 

16 Jbid. 
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joined by Mr. Justice Harlan and Mr. Justice Whittaker, observed that 
there are numerous laws under which convictions may properly be 
obtained without showing that the person convicted was aware of the 
law or that he was doing wrong, concluding: 

If the generalization that underlies, and alone can justify, 

this decision were to be given its relevant scope, 2 whole 

volume of the United States Reports would be required to 

document in detail the legislation in this country that would 

fall or be impaired. . . . I feel confident that the present 

decision will turn out to be an isolated deviation from the 

strong current of precedents—a derelict on the waters of 

the law.'” 

The purpose of this section will be to identify that “underlying generali- 
zation” and to determine its “relevant scope.” 

It is clear that the majority opinion transfers the due process require- 
ment of notice from its usual application to property interests in civil 
litigation,’® applying it here to hold unconstitutional an act taken by 
the municipality under its delegated police power. The resulting formu- 
lation is that a person cannot be constitutionally convicted of violating a 
criminal registration ordinance without proof of actual knowledge or 
of the probability of knowledge that he had a duty to register thereunder. 
In other words, scienter is an element necessary for conviction under 
the ordinance. The dissenters clearly felt this to be in conflict with 
established authority, the leading case of which, United States v. Balint,'® 
held that the common law requiring of scienter has been modified: 

. in respect to prosecutions under statutes the purpose of 
which would be obstruéted by such a requirement. . . . Many 
instances of this are to be found in regulatory measures in 
the exercise of what is called the police power where the 
emphasis of the statute is evidently upon achievement of some 
social betterment rather than the punishment of the crimes as 
case of mala in se.” 

The term “public welfare offenses” was subsequently coined “to 





17355 U.S. at 232. 

18 See Mullane v. Central Hanover Bank & Trust Co., 339 U.S. 306 (1950), 
statutory notice of judicial settlement of accounts held incompatible with require- 
ments of Fourteenth Amendment as basis for depriving known persons whose 
whereabouts are also known of substantial property rights; Covey v. Town of 
Somers, 351 U.S. 141 (1955), mere compliance with statute did not afford notice 
to incompetent and subsequent taking of property would be without due process of 
law; Walker v. City of Hutchinson, 352 U.S. 112 (1956), Due Process requires 
a hearing for owner of property to be taken for public use and hearing is 
meaningless without notice. 

19 258 U.S. 250 (1921). 

20 Jd. at 251. See also Shelvin-Carpenter Co. v. Minnesota, 218 U.S. 57 
(1909), trespass on state land to cut lumber after permit had expired. Note that 
if, as concluded above, scienter does not “obstruct” the purpose of the ordinance 
there is no justification for its elimination. Cf. Mackey v. United States, 290 
Fed. 18 (6th Cir. 1923). 
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denote the group of police offenses and criminal nuisances, punishable 
irrespective of the actor’s state of mind, which have been developing in 
England and America within the past three quarters of a century.?? 
Seeking a basis for drawing the line between offenses requiring mens rea 
and those which do not, Sayre considered and rejected statutory form, 
gravity of the offense, and the mala in se—mala prohibita distinction. 
He concluded that crimes created primarily to punish the individual 
commonly require mens rea whereas “public welfare offenses” com- 
monly do not; but if the penalty “be serious, particularly if the offense 
be punishable by imprisonment, the individual interest of the defendant 
weighs too heavily to allow conviction without proof of a guilty mind.”*? 
An examination of Sayre’s elaborate classification and exhaustive docu- 
mentation of “public welfare offenses” further confirms the suspicion 
that violation of criminal registration statutes does not lie within the 
ambit of that widely accepted phrase. The offenses are divided into 
eight groups, the last being “violations of general police regulations, 
passed for the safety, health or well-being of the community” ;”* but a 
survey of the fifty-odd cases cited thereunder reveals that the violator 
in every instance was engaged in some business or other activity which 
was the object of the regulation, in contrast to the total passivity of the 
defendant in the principal case. 

It is clear that the traditional emphasis of the criminal law upon 
protection of the individual has suffered a substantial alteration to meet 
the needs of a changing society. But offenses punishable without mens 
rea are, generally, subject to a light monetary fine ** and “necessitate 
enforcement against such armies of offenders that require proof of 
each individual’s intent would be virtually to prevent adequate enforce- 
ment.”*5 As a result “liability is based . . . upon mere activity.”°® 
(Emphasis added.) The Balint decision is proof that the Court is willing 
to go still further and allow a heavier punishment upon proof of mere 
activity. But the Lambert decision shows that the Court refuses to punish 
morally innocent passivity. The majority opinion does not merit the broad 
significance attributed by the dissent. Although lacking in preciseness, 
it is marked by repeated references to the fact that the defendant was 
being punished for conduct that was “wholly passive,” “unaccompanied 





21 Sayre, Public Welfare Offenses, 33 Cotum. L .Rev. 55, 56 (1933). 

227d. at 72. 

23 Id. at 84-88. The other groups are: (1) illegal sales of intoxicating liquor, 
(2) sales of impure or adulterated food or drugs, (3) sales of misbranded articles, 
(4) violations of anti-narcotic acts, (5) criminal nuisances, (6) violations of 
traffic regulations, and (7) violations of motor vehicle laws. 

24 But compare the Balint case where a heavier punishment was “justified 
only on the ground of the extreme popular disapproval of the sale of narcotics.” 


Id. at 81. 
25 Id. at 72. 


26 Jd. at 78. 
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by any activity whatsoever,” and so forth. It is this very lack of activity 
that distinguishes this case from violations of other registration laws.?* 

The dissenters apparently feel that the majority opinion enunciates 
a new rule that proof of actual awareness of what the law requires, or 
of a sense of wrongdoing, is requisite to criminal conviction, It is 
suggested that this conclusion was formed by reading, out of context, 
the Court’s statement that “Where a person did not know of the duty 
to register and where there was no proof of the probability of such 
knowledge, he may not be convicted consistently with Due Process.” 
But it is clear from study of the opinion as a whole that the holding fs 
meant to apply only to this ordinance and to those which concern a 
violator in a strictly analogous position. Moreover, the Court affirms the 
general principle that ignorance of the law will not excuse and recognizes 
the broad scope of the police power, merely noting that due process 
necessarily limits its exercise. 

The dissent further charges that Lambert represents “a return to 
Year Book distinctions between feasance and nonfeasance . . . inadmis- 
sible as a line between constitutionality and unconstitutionality.” Does 
the decision really draw such a line (admittedly invalid) or does the 
accused’s passivity have a more fundamental significance? The majority 
does not hold that proof of an affirmative act is prerequisite to the 
imposition of criminal responsibility. Its concern arises because such 
responsibility was imposed on a person who was simply living as would 
an average member of society. Mr. Justice Holmes, insufficiently quoted 
by both majority and dissent in Lambert, reasoned as follows: 

The reference to’ the prudent man, as a standard, is the 

only form in which blameworthiness as such is an element of 

crime, and what would be blameworthy in such a man is an 

element:—first, as a survival of true moral standards; second, 
because to punish what would not be blameworthy in an 

average member of the community would be to enforce a 

standard which was indefensible theoretically, and which prac- 

tically was too high for that community.”* 

A survey of Sayre’s “public welfare offenses” shows that the 
violators engaged in some business or activity which was objectively 
immoral or would have warned the “prudent man” that it might be 
subject to regulation. In such cases penalties are usually light, proof of 
the facts is usually sufficient proof of intent, and an occasional injustice 
is accepted as necessitated by the intolerable burden which would be 





27 See, ¢.g., State of New York ex rel. Bryant v. Zimmerman, 278 U.S. 63 
(1928), where member was prevented from attending meetings or retaining 
membership in secret organization which had failed to comply with statutory 
registration requirement; see also United States v. Harriss, 347 U.S. 612 (1953), 
federal regulation of lobbying; United States v. Kahringer, 345 U.S. 22 (1952), 
failure to register and pay federal excise tax on wagering. 


28 Hotmes, THE ComMMoN LAw 76 (1881). 
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placed upon the judicial process should allegation and proof of intent 
be required. This proposition that even “public welfare offenses” punish 
immorality, though of lesser degree, is illustrated by the notion of a 
continuum, suggesting “a range in morality from the major moral 
principles to the least of ethical norms.”** 

The point to be stressed is that the premise underlying 
such legislation is that intent and negligence do im fact play 
essential parts in such offenses. . . . The key to understanding 
the petty offenses (and others where mens rea has been ex- 
cluded) is, therefore, that they are designed to catch the wilful 
and negligent; they are not intended to penalize sheer acci- 
dent.” 

Thus the relevance of passivity in the Lambert case is its negation of 
the possibility of immorality. During the time relevant under the ordi- 
nance, the accused engaged in no activity or failure to act which would 
be “blameworthy in an average member of the community.” That of 
course assumes that the average citizen after conviction and release would 
not sense that his movements were probably subject to regulation and that 
he should therefore inquire of the police as to his duties; no other as- 
sumption seems justified, 

Mr. Justice Frankfurter stated that “there can hardly be a differ- 
ence as a matter of fairness, of hardship, or of justice,” between 
punishment for unknowing violation of narcotics laws and for similar 
violation of criminal registration laws. It is the state of “moral pas- 
sivity” in the latter instance that makes the difference. It seems con- 
sonant with “justice” and “fairness” to say that a narcotics handler 
has a duty to society, and that the average citizen would recognize it 
were he handling narcotics, The Court indicated as much in the Balint 
case as it examined the basis of the legislation: 

Congress weighed the possible injustice of subjecting an 
innocent seller to a penalty against the evil of exposing innocent 
purchasers to danger from the drug, and concluded that the 
latter was the result preferably to be avoided. Doubtless con- 
sideration as to the opportunity of the seller to find out the 
fact . . . contributed to this conclusion.** 

There is no such opportunity for the violator of a criminal registration 
ordinance; there is nothing concerning his conduct to warn him that 
he may have some special duty to society. 

Having discounted the dire predictions of the dissent as to the 


29 Hall, Prolegomena To a Science of Criminal Law, 89 U. Pa. L. Rev. 549, 
566 (1943). 

30 Jd. at 568, 569. 

31 258 U.S. at 254. In United States v. Dotterweich, 320 U.S. 277, 285 (1943), 
Mr. Justice Frankfurter writing for the majority in an impure food case, observed 
that Congress preferred to place the hardship “upon those who have at least the 
opportunity of informing themselves of the existence of conditions imposed for the 
protection of consumers before sharing in illicit commerce.” 
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effect of the Lambert decision upon the body of law represented by 
the term “public welfare offenses,” there remains the question of its 
effect, if any, upon other statutes not requiring mens rea for conviction. 

The Alien Registration Act,*? although requiring wilfulness for 
violation of its registration provision, does permit punishment for unin- 
tentional failure to comply with a notice requirement of the Act.** But 
it should be noted that this Act is widely publicized by the government 
and that Congress has long exercised special power with respect to aliens 
under its power “To establish an Uniform Rule of Naturalization.”** 
It must also be admitted that an alien, by the very nature of his status, 
is or should be aware that there are special duties placed upon him. 

The Subversive Activities Control Act requiring Communist regis- 
tration provides that: 

. each individual having a duty . . . to register or to file 

any registration statement ... shall, upon conviction of failure 

to so register . . . be punished for each offense by a fine of 

not more than $10,000, or imprisonment for not more than 

five years, or by both.® 
Thus, failure to register is in itself a violation subject to serious penalty. 
But this enactment was found necessary because “the world Communist 
movement [presents] a clear and present danger to the security of 
the United States,”** and applies to persons whose conduct would surely 
warn the average citizen participating therein of the possibility that it 
was regulated. This, combined with the wide publicity attending any 
regulation of political activity in the United States, negatives any notion 
that the Lambert formula has application here. 

Modern social and economic developments have resulted in the 
reduction or elimination of the requirement of mens rea in the field of 
financial transactions between the buying public and business interests, 
which now seems to be looked upon as quasi-fiduciary relation, Con- 
victions for using the mails to defraud in violation of federal statute 
furnish good examples of this. It has been held that substantial fraud 
depended upon the divergence between the promised performance and 
the promisor’s belief that he could perform, it being enough to prove 
that the promisor had “no intention at all on the matter.”®’ This 
concept of individual duty in the public interest is of course one justifica- 





3266 STaT. 224 (1952), 8 U.S.C. §1302 (1952). 


33 66 STAT. 225 (1952), 8 U.S.C. §1306 (1952). Note here that the Universal 
Military Training Act punishes only those who “knowingly fail or neglect or refuse 
to perform.” 62 STAT. 622 (1948), 50 U.S.C. App. §462(a) (1952). 


34 U.S. Const. art. I, §8, cl. 4. See Harisiades v. Shaughnessy, 342 U.S. 580, 
586 (1951). 


8564 SraT. 1002 (1950), 50 U.S.C. §794(2) (1952). 

36 64 STaT. 989 (1950), 50 U.S.C. §781(15) (1952). 

37 Knickerbocker Merchandising Co., Inc. v. United States, 13 F.2d 544, 545 
(2d Cir. 1926). 
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tion for our ever-expanding securities regulations.** It must be admitted 
that the average citizen undertaking such enterprises would appreciate 
his special relationship vis-a-vis the investing public, and this admission 
precludes application of the Lambert doctrine. 

The foregoing analysis exposes the fears of the dissenters as un- 
founded. The generalization that justifies the decision is simply that a 
state of “moral passivity” cannot be punished consistently with due 
process, Its relevant scope appears to be narrow enough to calm the 
faintest heart. Far from being “a derelict on the waters of the law,” 
the Lambert decision draws a just and sensible line beyond which legisla- 
tive bodies may not constitutionally venture when sacrificing individual 
rights for the common good. 


Some UNRESOLVED QUESTIONS OF VALIDITY 


The Lambert case dealt with only one of a number of issues 
which are raised by the enforcement of criminal registration ordinances. 
Now that the ordinances have been subject to attack in the courts, and 
if it is correct to conclude that the decision will not perceptibly hinder 
their use, it seems highly probable that we will soon witness litigation 
of one or more of these unresolved issues. 

Although there is no “typical” criminal registration ordinance, one 
which is fairly representative applies to: 

. » . every person who comes into the city from any point 

outside of the city, whether in transit through the city or 

otherwise, who within the period of ten years prior thereto has 

been convicted two or more times [of a felony] . . .*° 
Every such person must report to the police within twenty four hours 
after arrival, furnish a description of himself, information concerning 
his past convictions, where he is staying and for how long, and must 
submit to photographing and fingerprinting; in addition, he must notify 
the police by written statement within twenty-four hours after change 
of address.*° 

Compliance with such provisions, the resultant availability for 
police “line-ups” and, the very real possibility of damage to a person’s 
name and thus to his employment opportunities constitute undeniable 
inroads upon constitutional rights and privileges. In Edwards v. Calt- 
fornia*’ the four concurring Justices felt that: 

. it is a privilege of citizenship of the United States, pro- 
tected from state abridgment, to enter any state of the Union, 
either for temporary sojourn or for the establishment of per- 
manent residence therein and for gaining resultant citizenship 





38 Federal Securities Act of 1933, 48 Stat. 74 (1933), 15 U.S.C. §77 (1952) ; 
Securities Exchange Act of 1934, 48 STAT. 881 (1934), 15 U.S.C. §78 (1952). 

39 Cope OF THE CITY oF CoLUMBUS §34.8 (1952). 

40 Cope oF THE CITY OF COLUMBUS §§34.9-34.11, 34.13 (1952). 

41314 U.S. 160 (1941). 
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thereof. If national citizenship means less than this, it means 

nothing.*” 

The Edwards case concerned exclusion of “paupers” but it seems only 
simple logic to apply the reasoning to enactments the unarticulated pur- 
pose of which is to exclude the presence of ex-felons, and which at best 
burdens the exercise of the “right of free transit.”** Further, the 
ordinances limit the “right to liberty,” protected by the Fifth and Four- 
teenth Amendments, which “extends to the full range of conduct which 
the individual is free to pursue.”** It would be pointless to survey here 
the other individual rights and privileges, such as the “right of privacy,” 
which may be limited by criminal registration ordinances. 

What then justifies such interference with individual interests? It 
can only be the assumption that convicted persons, because of recidivistic 
tendencies, pose such a threat to society that they must be kept under 
close surveillance even at the expense of certain of these interests. This 
problem of recidivism raises a fundamental dilemma of criminology 
which it would be futile to attempt to reconcile here, although a few 
pertinent observations should be made. 

It has been stated that “The assurance with which criminologists 
have advanced opinions regarding the causes of crime is in striking con- 
trast to the worthlessness of the data upon which those opinions are 
based.”’*> If this is the state of criminology, the legislative and judicial 
branches are met by an insuperable problem in attempting to weigh con- 
flicting interests, since they simply do not know the extent of the public 
interest at stake. So unsettled is the situation that opponents of the 
ordinances may make thorough analysis of chosen studies and conclude 
that “it is apparent that the crime rate for the general population is not 
significantly less (and may be even greater) than that reported for first 
offenders. . . .”*° 

Only strict social defense theory can explain the rash of criminal 
registration ordinances which have limited clearly defined individual 
rights in favor of a supposed public interest which appears to be only a 
shadow without substance. In fact, the ordinances defeat social defense 
objectives insofar as well-meaning convicted persons are embittered by 
this added burden upon their already difficult attempts at rehabilitation.*” 
It is significant to note here that many of the ordinances have a long 
time limit (or none at all) upon their application, so that a record of 





427d. at 183. 

43 See Crandall v. Nevada, 6 Wall. 35 (1867). 

44 Bolling v. Sharpe, 347 U.S. 497, 499 (1954). 

45 MicHAEL & ADLER, CRIME, LAW AND Social SCIENCE 169 (1933). 

46 Brief of Amicus Curiae for Appellant, p. 40, supra note 7. 

47“The problem of recidivism is a serious one. Drastic legislation is not the 
answer since it is passed in an atmosphere of hatred for the criminal rather than 
one of helpfulness to society.” BARNES & TEETERS, NEW Horizons IN CRIMINOLOGY 
73 (1951). 
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extended lawful conduct is no excuse for failing to register. Further, 
the “honest” ex-convicts will be most burdened by the ordinances since 
they will hasten to comply with the law, whereas the “hardened” crimi- 
nal will surely not voluntarily alert the police to his presence. 


The legislation under consideration is purportedly aimed at con- 
trolling “professionalism in crime,” “habitual criminals” and the like. It 
has been held that to limit individual liberties protected by the Fourteenth 
Amendment a statute must be “reasonably restricted to the evil with 
which it is said to deal.”’** It is highly probable that the broad scope of 
some criminal registration legislation violates this rule and is therefore 
unconstitutional. An ordinance limited to enumerated violent felonies, 
to “habitual” criminals (e.g., those convicted at least twice of enumer- 
ated felonies), and to convictions within a reasonable period of time 
would seem to answer the major objections, if punishable by a reasonable 
standard. An elementary, yet fundamental, precept is that positive law 
must be responsive to morals, 

The moral obloquy and the social disgrace incident to 
criminal conviction are whips which lend effective power to 

the administration of criminal law. When the law begins to 

permit convictions for serious offenses of men who are morally 

innocent .. . its restraining power becomes undermined. Once 

it becomes respectable to be convicted, the vitality of the crimi- 

nal law has been sapped.*® 

A further question of import is raised by the practical use of crimi- 
nal registration ordinances, considered supra, as a facade for police 
harassment of convicted persons. Even though a law is not discriminatory 
on its face, equal protection is violated if its application is discriminatory.” 

The foregoing discussion reveals the constitutional quicksand upon 
which stand many criminal registration ordinances. Much of this vulner- 
ability would be outweighed if there were a more definitive public interest 
at stake, but twenty years after the origin of the laws, the only thorough 
survey of their operation reports: 

It is questionable whether the registration of these per- 
sons, even where a substantial number have registered, materi- 

ally aids the police in preventing criminality or apprehending 

criminals.” 





48 Butler v. Michigan, 352 U.S. 380, 383 (1956). 

49 Sayre, supra note 21 at 79, 80. 

50 Yick Wo v. Hopkins, 118 U.S. 356, 362 (1886). See also Norris v. 
Alabama, 294 U.S. 587 (1935); Dahnke-Walker Milling Co. v. Bondurant, 257 
U.S. 282 (1921). 


51 Comprehensive Review, supra note 2 at 103. 
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CONCLUSION 


The general rule that criminal conviction must be conditioned upon 
proof of mens rea remains a necessary safeguard to individual rights and 
should not be unduly diluted by modern social and economic pressures. 
The Lambert decision is valuable in that context, reflecting the basic tenet 
that law must be responsive to morals by placing the status of “moral 
passivity” beyond the scope of police power punishment. If properly 
confined within its narrow scope, the decision will serve as a valuable 
precedent, entirely consonant with prior authority. 

It would seem probable that the brevity of the Court’s opinion 
mirrors judicial disapproval of the general tenor of the legislation. Be 
that as it may, the questionable validity of these ordinances promises an 
interesting future for them in the judicial process. 


Wayman C. Lawrence III 








THE RULE AGAINST PERPETUITIES AND PENSION 
TRUSTS—AN OBSTACLE IN TAX PLANNING 


One of the most noteworthy economic developments of the past 
twenty years has been the tremendous growth of employee benefit 
programs. Current estimates place reserves held to secure retirement 
benefits at over 67 billion dollars.’ A variety of factors has contributed 
to this imposing growth.? Clearly of major if not paramount importance 
are the tax benefits incident to the creation of a plan which qualifies 
under the Internal Revenue Code.? An employer’s contributions to a 
qualified plan are deductible from gross income.* Employees realize 
taxable income only as benefits are actually received’ and, in case of 
lump sum distributions, capital gains treatment is accorded.® Furthermore 
a qualified trust is exempt from taxation.” 

Qualified plans are funded through reserves held in trust® or by 
purchase of employee annuities. Choice of the trust device makes state 
trust and property law an important consideration in pension planning.’ 
Draftsmen have, for example, been troubled with a possible application 
of the Common Law Rule Against Perpetuities to pension trusts.’ 
Several state legislatures have responded by exempting pension trusts 
from the operation of this and other rules of property law which are 
hereinafter referred to collectively as the restrictive rules of property.’® 
These include the Rule Against Perpetuities, the Rule Against the 
Duration of Trusts, the Rule Against Accumulations, the Rule Against 
Suspension of the Absolute Power of Alienation, and the Rules Against 
Restraints on the Power of Alienation. 

The statutes passed in these jurisdictions do not, however, solve all 





1The Tatty or Lire INsuRANCE STATISTICS, December, 1956, published by 
the Institute of Life Insurance. EMPLOYEE BENEFIT PLAN REVIEW 2:57, page 31 
reports S.E.C. estimates that individual savings in form of pension reserves in- 
creased at a rate of one billion dollars per quater 1956, first three quarters. 

2 Retirement and pension plans were held subject to mandatory collective 
bargaining in Inland Steel Company v. N.L.R.B., 170 F.2d 247 (1948), cert. denied 
336 U.S. 960 (1949). For’‘an appraisal of the social forces behind the quest for 
economic security in old age, see DEARING, INDUSTRIAL PENSIONS 1 (1954). 

3 InT. Rev. Cope oF 1954 §401 ef seq. 

4InT. Rev. Cope oF 1954 §404; 2 CCH Fep. Tax Rep. {2600. 

5 InT. Rev. Cope oF 1954 §§402 and 403. 

6 InT. Rev. Cope oF 1954 §402(a) (2). 

TINT. Rev. Cope oF 1954 §501(a). 

8 Int. Rev. Cope oF 1954 §401. 

9 InT. Rev. Cope oF 1954 §493. 

10 Use of the trust device is customary. See CCH Pension PLAN GulpE 2600. 

11 See, ¢.g., CLARK, PROFIT SHARING AND PENSION PLANS §6 (1946); CCH 
PENSION PLAN GuipE $1105 ef seq.; Lauritzen, Perpetuities and Pension Trusts, 
24 Taxes 519 (1946). 

12 See CCH PENsIoN PLAN Gute $1116 which reproduces all current legis- 
lation. 
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the problems which may be faced in this area by one who contemplates 
funding a pension program in conjunction with the trust device. Indeed 
thirteen states have no exempting legislation and not all of the states 
which have enacted such statutes exempt pension trusts from all of the 
rules enumerated above. Moreover, even if a pension trust is executed 
in a jurisdiction which has enacted a comprehensive exempting statute, 
the validity of the trust provisions, under the rules of conflict of laws, 
may be determined by the law of another state.’® 

The scope of this comment is limited to an examination of a possible 
application of the Rule Against Perpetuities to the pension trust though 
brief reference to the other restrictive rules is included. 


THE Common Law RuLE AGAINsT PERPERUITIES 


The Common Law Rule Against Perpetuities is no doubt the most 
familiar of the restrictive rules. John Chipman Gray’s statement of the 
Rule has been accepted as the standard.” 

No interest is good unless it must vest, if at all, not later than 

twenty-one years after some life in being at the creation of 

the interest.’® 
There appears to be no reported case in which the Rule has been 
applied to a pension trust’® and only one commentator, Christian M. 
Lauritzen, has ventured into the area of perpetuities and pension trusts 
in any great detail.’7 He presents a convincing argument, indorsed by 
the American Law of Property,’® that the Rule should be confined 
to the field of family trusts and not extended to invalidate pension 
trusts. He does however suggest a possible violation of the Rule com- 
mitted in the creation of a pension trust. 

It would be theoretically possible for an employee to become 

entitled to a retirement pension even though he was born more 

than twenty-one years after the death of the last beneficiary 
alive when the trust was created. Thus the interest of this 
employee would vest at a date beyond the limit fixed by the 

Se sas 


Lauritzen proceeds on the assumption that if the Rule were applied 








13 VI AMERICAN LAW oF Property §24.5A (Casner ed. 1952); Lauritzen, 
supra note 11, 523-4. 

14. VI AMERICAN LAW oF Property §24.1 (Casner ed. 1952). 

15 Gray, RULE AGAINST PERPETUITIES §201 (1915). 

16 See however CLARK, op. cit. supra note 11, 24 n. 6. The author sets forth 
a B.T.A. Memo. Op. which considered a perpetuities question incident to the 
creation of a pension trust. 

17 Lauritzen, supra note 11. 

18 VI AMERICAN LAW oF Property §24.61 (Casner ed. 1952). 

19 Lauritzen, supra note 11 at 520. See also Simes AND SMITH, LAW oF FUTURE 
INTERESTS §1247 (1956); “It would seem that, since these trusts are for the benefit 
of present and future employees, there may be included as beneficiaries unborn or 
unascertained persons who will become employees in the future, and whose equi- 
table interests may not vest within the period of the rule against perpetuities”. 
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to a pension trust, it would be applied as though the trust served as a 
vehicle for a class gift. Thus, under the rule of Leake v. Robinson,” the 
consequence of the violation is that the entire gift fails since the interest 
of a potential member of the class may vest remotely. The class gift 
analysis raises further difficulties. A savings clause inserted in the trust 
instrument calling for termination of the trust twenty-one years after 
the death of the survivor of those beneficiaries in being at the creation 
of the trust would be of questionable effect.” If the number of measur- 
ing lives assumes major proportions the clause may be ignored and the 
trust held void for uncertainty.” The tax consequence of such a holding 
is a matter for conjecture.”* 

But it is questionable whether an employer’s contribution to a 
pension trust should be placed in the category of limitations traditionally 
designated as class gifts. It is no doubt true that the beneficiaries have 
in common their employment** and that the employer in making con- 
tributions is “group minded.”*® The retirement of disability benefits 
paid to the beneficiary of a pension trust do not, however, depend for 
their amount on the ultimate number of employees who are covered 
under the plan.”* Per capita gifts to the members of a class have always 
been exempt from the rigor of the rule of Leake v. Robinson. Indeed 





202 Mer. 363. See also Leach, The Rule Against Perpetuities and Gifts To 
Classes, 51 Harv. L. Rev. 1329 (1938), where the rule is severely criticized. 

21 Such clauses are used often in pension trusts in an attempt to avoid 
violation of the Rule. Stmes AND SMITH, op. cit. supra note 19, §1247. 

22 Leach, Perpetuities in a Nutshell, 51 Harv. L. Rev. 638, 642 (1938). The 
author cites a case in which the measuring lives (120) were “all the lineal de- 
scendants of Queen Victoria now living.” In re Villar, (1929) 1 Ch. 243, “The 
gift was held valid but it certainly represents the outside limit of the permissible 
number of lives.” 

23 Lauritzen, supra note 11, 519, suggests that contributions made to such 
void trusts would have to be disallowed as deductions from gross income, resulting 
in higher corporate income for the years in question. INT. REv. CoDE OF 1954 
§401(a)(2) states as a requirement for qualification that it must be impossible, 
at any time prior to the satisfaction of all liabilities with respect to employees and 
their beneficiaries, for any part of the corpus or income to be diverted to pur- 
poses other than the exclusive benefit of employees or their beneficiaries. It might 
be argued, if the trust were declared void, that the corpus, since it represents 
compensation for services actually rendered, is held on a resulting trust for the 
employees and that a transfer immediately thereafter to an express trust, identical 
in provision to the former pension trust except for the violative provision, con- 
stitutes substantial compliance with the requirements of §401. 

24 Gray, op. cit. supra note 15, §369 n. 1. 

25 SIMES AND SMITH, op. cit. supra note 19, §612. Protection of this group 
interest could serve as additional justification for not applying the Rule. 

26 Under the generally accepted definitions of Jarman and Gray the share of 
each person of the alleged class must be dependant for its amount on the ultimate 
membership of the class. JARMAN, WILLS 310 (7th ed. 1930); Gray, op. cit. supra 
note 24. Otherwise the gift is per capita. 

Professors Simes and Smith do not agree that the size of each beneficiary’s 
share must depend upon the ultimate membership of the group before it is possible 
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“it may be said that a per capita gift is not a class gift for the purposes 
of the rule against perpetuities.””” 

Since there seems to be little basis for analyzing the pension trust 
in terms of class-gift concepts, those contributions which vest in interest 
within the period of the Rule would be saved even if it were deemed 
initially applicable.?® 

By far the more important question concerns this initial applicability. 
Lauritzen offers two approaches to a solution which avoids the operation 
of the Rule. First he finds an original purpose for the Rule and con- 
cludes that: 

As a device to restrain the dynastic impulses of great land 

owners, the Rule against Perpetuities was a necessary and 

desirable development of the common law. Its application. 
however, should be confined to the field of family trusts, and 

the Rule should not be extended beyond its original purpose to 

invalidate pension trusts designed to provide a decent old age 

for the faithful employees of modern industry.”° 
Lauritzen’s approach is sound though his point might be strengthened 
through a minor change in form. The original purpose of the Rule is 
not necessarily decisive in defining the desirable limits to its operation. 
A more plausible criterion is available in the present day need and justi- 
fication for a rule which invalidates reomtely vesting interests. Unfor- 
tunately this yardstick is elusive. 

Various commentators have suggested that the Rule finds its current 
justification in the restraint which it imposes on the creation of family 
dynasties, as a means in furtherance of the free alienability of property,*° 
and as insurance that persons less fit in the social struggle will not be 
assured incomes by the creation of obnoxious future interests.*? The 
Restatement concludes: 

From this review of diverse purposes served by the rule against 

perpetuities, it is fair to conclude that the social interest in 

preserving property from excessive fettering rests partly upon 

the necessities of maintaining a going society controlled pri- 

marily by its living members, partly upon the social desirability 





to have a class gift. Simzs AND SMITH, op. cit, supra note 19 at §615. They do. 
however, deny the utility of a rigid criterion which purports to separate per capita 
from class limitations without regard to context. As the class gift is a product of 
the family settlement involving gifts to children, sons, daughters, brothers, sisters, 
and the like, it is possible that the authors’ analysis would lead to the conclusion 
that a group of participants in an employee benefit program is outside the scope 
of the designation. 

27 SIMES AND SMITH, Op. cit. supra note 19, §1266. 

28 Jbid. See also CLARK, PROFIT SHARING AND PENSION PLANS §6 (1946). This 
holding would substantially mitigate the drastic tax consequences to the employer 
foreseen by Lauritzen; see supra note 23. 

29 Lauritzen, supra note 11. 

30 Gray, RULE AGAINST PERPETUITIES §268 (4th ed. 1942). 

31 RESTATEMENT, PROPERTY p. 2132. 
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of facilitating the utilization of wealth, partly upon the social 

desirability of keeping property responsive to the current exig- 

encies of its current beneficial owners, and partly upon the 
competitive basis of modern society*? 

Professor Lewis M. Simes in his contribution to the Thomas M. 
Cooley Lectures, Public Policy and the Dead Hand, presents a cogent 
analysis of the social interest served by the Rule. He suggests that undue 
concentration of wealth is an evil which can best be combatted by tax 
legislation, rather than perpetuity rules. Furthermore, the Rule is con- 
cerned primarily with equitable interests in trust where usually liberal 
powers of sale and investment in trustees insure that the corpus is not 
taken wholly out of commerce.*® As to the justification aimed at 
preserving a natural balance in the social struggle, Simes succintly points 
out that if such is the object of the Rule it simply does not accomplish 
its purpose. “Modern society with its elaborate welfare machinery, is 
not organized on a theory of survival of the fittest.” Simes finds a need 
for the Rule in the natural balance it maintains between desires of 
present generations to control the wealth of the world and the respect 
to be accorded the dead hand, In other words the Rule provides com- 
promise and coexistance for two socially desirable policies: a power of 
testation (including its inter vivos equivalent) and control of society’s 
wealth by its living members. 

Pension trusts occasion no comparable policy considerations. If a 
funded pension trust is actuarially sound, its corpus at any given point 
in time represents wealth attributable to the labor of current employee 
participants which will furnish retirement benefits for use during their 
lifetimes. An employer’s contribution to the trust in 1958 is not intended 
to secure the retirement of an employee who might be hired in the 
year 2000. Indeed it is difficult to isolate a contingent interest arising 
out of a qualified trust which could be attributed to unborn or unascer- 
tained employees. Contributions by an employer are deductible under 
I.R.C. $104 only to the extent that they represent compensation for 
personal services actually rendered.** Further, that amount of the corpus 
of a trust which is in excess of the amount necessary to carry out the 
purposes of the trust is traditionally viewed as held by the trustee on a 
resulting trust for the settlor.** Unanticipated appreciation of corpus 
assets and contributions which exceed the statutory criterion should fall 





32 Tbid. 

33 It is true, however, as the author points out, that the corpus is taken out 
of commerce to the extent that it cannot be used as a source of venture capital or 
for the purchase of consumer’s goods. See also RESTATEMENT, PROPERTY, p. 2130: 
“As to intangibles this socially desirable consequence of the rule is not so clear, 
since shares and bonds constitute an important bulk of intangibles, and as to 
intangibles of these types, restrictions operative as to shares or bonds would in 
no way hamper the ultilization of its assets by the issuing corporation.” 

34 CCH PENsiION PLAN GuwwE $2602. 

35 See, e.g., BocerT, Trusts §76 (3d ed. 1952). 
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in this category to the extent that they are not taken into account by the 
actuary in computing the employer’s subsequent contributions. 

If a violation of the rule were to be hypothesized, it would seem 
necessary to equate the trust provision extending coverage to subsequent 
employees to a special power of appointment (exercised each time an 
employee is hired) which could be exercised remotely and to view the 
corporate settlor as retaining a power to augment corpus.*® Conceding 
this equation the rule is literally applicable but the necessary exercise of 
the power to augment each time the power to appoint is exercised is so 
similar to the creation of an entirely new trust that the existence of 
these powers can hardly be said to run afoul of any of the purposes 
which have been attributed to the rule. 

So, too, in many respects the pension trust is similar to the common 
trust fund, a method of putting into one fund the moneys of many 
trusts, for the general purpose of obtaining greater stability of income 
and principal values through diversity of investment, and also for 
reducing the cost of trust administration.** In fact it is difficult to 
distinguish substantively the common trust fund from a wholly con- 
tributory pension trust. The presence of employers’ contributions does 
not detract from this strong collection-of-individual-trusts characteristic. 
An employer’s contributions to a pension trust constitute deferred com- 
pensation to his employees** and pension benefits like wages are subject 
to collective bargaining.*® Why not then view the employer merely as 
an agency for transmittal of his employees’ contributions to a common 
trust fund? Looked at in this light, provision in the trust instrument 
availing subsequent employees of the trust facilities raises no perpetuities 
problem. 

A second approach advanced by Lauritzen which avoids the operation 
of the rule likens the pension trust to the charitable trust.“ While there 
appears to be some slight justification in case law that pension trusts 


are charitable,*! this analogy has not escaped sound criticism.*? Further- 





36 VI AMERICAN LAW OF PROPERTY §24.32 (Casner ed. 1952). 

87 AMERICAN BANKER’S ASSOCIATION, COMMON TRUST FuNDs 9 (2d ed. 1948). 
The Association has adopted the following definition: ‘““The term common trust 
fund means a fund established by a corporate trust institution, in which is com- 
bined for the purpose of facilitating investment, money belonging to various trust 
accounts in its care, the participating contributory interests of said accounts being 
appropriately evidenced.” Id. at 10. 

38 See CCH Pension PLAN GumvE {2602. “Contributions deductible under 
section 404, as in the 1939 Code, may be deducted only to the extent that they are 
necessary business expenses and are compensation for personal services actually 
rendered.” 

39 See supra note 2. 

40 Lauritzen, supra note 11, 528. 

41 bid. 530, 531. 

42 SIMES AND SMITH, op. cit. supra note 19, §1247. The authors do add: “It 
does seem highly desirable, however, not to apply the rule against perpetuities to 
them. For it is very unsatisfactory to fix an arbitrary date for termination of the 
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more, strong arguments have been advanced for subjecting the charitable 
trust to rules limiting its duration and regulating its provision for the 
accumulation of income.** The bases of these contentions do not neces- 
sarily extend to the pension trust; and until the status of the charitable 
trust is clarified, it would seem preferable to maintain a sperate identity 
for the pension trust. 

The search for an analogous property device suggests very strongly 
that pension trusts are sus generis. They bear little more resemblance 
to the private express trust than Social Security does to the family settle- 
ment. As a receptacle for reserves which secure retirement benefits, the 
trust serves a novel function—one for which it is well suited with regard 
to administrative convenience, This new use, alien to the family settle- 
ment, together with the imposing growth of the institution, suggests that 
considerable restraint should be exercised in the application of law which 
was designed to accommodate private arrangements. Provisions for exten- 
sion of coverage to subsequent employees in “master policies” under 
which employee annuities are issued raises no apparent perpetuities prob- 
lem. There is no reason why similar pension trust provisions should invite 
operation of the Rule. The Rule, while applied strictly, should be applied 
to substance and not form.** 


OTHER ReEstRicTIvE RULEs 
Most of the other restrictive rules pose no real problem in drafting 
a qualified pension trust. It is difficult to conceive of a practical direction 
to accumulate income which would violate any orthodox rule against 
accumulations.*® It would seem too that the absolute power of alienation 
over the corpus is never suspended.*® Furthermore it is generally agreed 





trust at a time twenty-one years after the death of a group of persons entirely 
unconnected with the business of the corporation. It may well be that the social 
policy in favor of such trusts is so strong that they should be held to be exempt 
even though they are not charitable trusts”. 

43 COMMITTEE ON THE LAW AND PRACTICE RELATING TO CHARITABLE TRUSTS, 
Report CMD. No. 8710 (1952). See also StmEs AND SMITH, Of. cit. supra note 19, 
$1467. 

44. VI AMERICAN LAW OF Property §24.9 (Casner ed. 1952). 

45 Assuming a potentially violative provision, strong arguments could be 
advanced for excepting the pension trust from the most rigorous statutes. The 
first line of defense against obnoxious accumulations is the income tax. Yet 
pensions trusts, like charitable trusts (which are generally exempted from rules 
restricting accumulations) are exempt from taxation. See supra note 7. Further- 
more, the practical solution to dangerous accumulations is a limitation on the 
maximum reserves which can be built up to secure benefits. The Code and 
Regulations accomplish this to the extent that deductions must be intended for 
deferred compensation, meet the ordinary and necessary business expenses test 
and be reasonable compensation for services actually rendered. CCH PENSION 
PLAN GuIDE {2601 ef seq. 

46 The absolute power of alienation is said to be suspended by the creation 
of future interests in unborn persons so that it is impossible for persons in being 
to join in the conveyance of a fee simple absolute. The rule prohibiting absolute 
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that the common law imposes no general restrictions on the duration of 
trusts*’ although one commentator predicts the emergence of a rule 
avoiding provisions which prohibit the beneficiaries from terminating the 
trust if the provision is applicable beyond the period of the Rule Against 
Perpetuities.*® 

The variety of rules against restraints on the power of alienation 
do, however, merit close attention. None is more firmly entrenched than 
the rule that a settlor cannot create a spendthrift trust for his own 
benefit, thereby putting the income and corpus beyond the reach of his 
creditors.*® Provisions which forbid an employee to anticipate his interest 
in a pension trust are not rare." Under such a provision, an employee, 
to the extent of his own contributions, has apparently come within the 
ban of the rule. Yet creditors have experienced little success in attempting 
to satisfy their claims out of an employee’s contributions subject to a 
spendthrift restraint. One case gives reason to believe that the courts will 
develop a vague public policy exception for employees’ contributions 
and ignore the spendthrift trust analogy.*’ It would seem that this 
judicial attitude merits scrutiny by creditors’ representatives. If 67 
billion dollars of the nation’s wealth were to be tied up in deferred 
compensation free from valid claims of creditors, (and there is every 
indication that coverage will increase) liberal credit policy may stand 
reviewing. Furthermore, stronger forces could press for state exempting 
legislation than was mobilized to obtain exemptions for many private 
annuities,”* 





suspension is not coextensive in.application with the rule against perpetuities. 
E.g., to the church so long as used for church purposes, then to B (a living person). 
B’s executory interest is subject to the rule but the absolute power of alienation is 
not suspended since the church and B can join presently to convey an absolute fee. 
Similarly it would seem that the employer and his present labor force could at all 
times join in the termination of a pension trust and cause a complete disposition 
of the corpus. 

47] Scorr on Trusts $62.10 (2d ed. 1956). 

48 SImes AND SMITH, THE LAW oF FuTURE INTERESTS §1465 (1956); see also 
I Scott on Trusts §62.10 (2d ed. 1956). 

49 GRISWOLD, SPENDTHRIFT Trusts §557 (2d ed. 1947) II Scorr on Trusts 
§156 (2d ed. 1956) ; 1A BoGArRT, TRUSTS AND TRUSTEES §224 (1951). 

50 CCH Pension PLAN Guipe $1118; A spendthrift restraint on the rights 
of employees under a pension plan does not disqualify the plan under the Internal 
Revenue Code. Rev. Rul. 56-432. 

51 Jn re Baxter, 104 F.2d 318 (6th Cir. 1939). Cf. TVA v. Kinzer, 142 F.2d 
833 (1944). GriswoLp, SPENDTHRIFT TRUSTS §112.1, §577 (2d ed. 1947). 

52 Note, e¢.g., the currently pending Jenkins-Keough Bill, H.R. 9, 85th Con- 
gress, Ist Session, “Self-Employed Individuals’ Retirement Act of 1957,” which 
would extend tax benefits now enjoyed by participants in qualified plans to the 
self-employed through restricted retirement funds and non-assignable annuities. 

53 See GRISWOLD, SPENDTHRIFT Trusts §114.1. “Such payments are closely 
analogous to the situation where a person attempts to create a spendthrift trust 
for his own benefit. . . . [O]f course the answer is that people who take out in- 
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ConcLUuUSION 

As the use of the trust device in pension funding rises, it becomes 
apparent that there is no convenient niche in the law of private arrange- 
ments in which to place it. Applying the restrictive rules of property to 
the pension trust illustrates an analytical problem with several facets. 
A tremendous wealth has suddenly been subjected to prudent man and 
legal list rules of investment, placing a conceivable strain on sources of 
venture capital and investment outlet.°* The fiduciary relationship has 
been abused at shocking levels.®* There have even been warnings that 
conservative vesting policies threaten the mobility of the nation’s labor 
force.°® Perhaps most intriguing are the predictions that we stand on the 
threshold of an era of devolution of wealth on a group basis in which a 
man’s estate will be planned for him on his employer’s IBM machine.”* 


William W. Wehr 





surance policies have a legislative spokesman in the insurance companies, while 
people who want to create spendthrift trusts for their own benefit do not.” 


54 See, ¢e.g., DEARING, INDUSTRIAL PENSIONS 176 ef seq. 

55 See, e.g., FINAL REPORT OF SUBCOMMITTEE ON WELFARE AND PENSION 
Funps. S. Rep. No. 1734, 84 Cong., 2d Sess. (1956). 

56 NATIONAL PLANNING ASSOCIATION STAFF REPORT, SPECIAL REPORT NO 44 
(1956). 


57 Lynn, Legal and Economic Implications of the Emergence of Quasi-Public 
Wealth, 65 Yave L.J. 786 (1956). 

















RECENT DEVELOPMENTS 


ADMISSIBILITY IN FEDERAL COURT OF EVIDENCE 
OVERHEARD ON EXTENSION PHONE 


Rathbun v. United States 
355 U. 8. 107 (1957) 


Petitioner, in New York, spoke by telephone with Sparks in Pueblo, 
Colorado and threatened his life. In anticipation of another call, Sparks 
requested members of the local police force to overhear the conversation, 
using an extension phone in Sparks’ home, and they overheard peti- 
tioner’s subsequent call threatening Spark’s life. At the trial the police 
officers testified to the conversation over timely objection that section 605 
of the Federal Communications Act had been violated.’ Petitioner was 
convicted of transmitting an interstate communication which threatened 
life® and the Court of Appeals affirmed.* The Supreme Court granted 
certiorari limited to the question of whether the use as evidence of the 
conversation overheard on an extension telephone was prohibited.* The 
Court found that the conversation was not “intercepted” as required 
by the Act, and thus the statute had not been violated, 

The technical verbal approach taken by the Court in this decision 
seems to undercut the policy considerations of the Act, that surreptitious 
“eavesdropping” upon telephone conversation breeds legal enforcement 
inconsistent with standards of: privacy and security. Prior to the Com- 
munications Act of 1934 telephone wiretapping was not governed by 
Federal restriction® except for a period during the first World War.° 
With the strong implication that the main purpose of the Federal 
Communications Act was to place the subject matter of the Radio Act 





148 Star. 1103 (1934), 47 U.S.C. $605 (1952), “. . . no person not being 
authorized by the sender shall intercept any communication and divulge or publish 
the existence, contents, substance, purport, effect, or meaning of such intercepted 
communication to any person... .” 

262 STaT. 741 (1948), 18 U.S.C. §875(b)(c) (1952). 

3 236 F.2d 514 (10th Cir. 1956). 

4Benanti v. United States, 355 U.S. 96 (1957), decided the same day as 
Rathbun determined that information obtained and divulged by state agents in 
violation of Section 605 is inadmissible in federal court, and that testimony in 
court is divulgence within the meaning of the statute. 

5 Constitutionality of wiretapping evidence was upheld in a 5-4 decision in 
Olmstead v. United States, 277 U.S. 438, 66 A.L.R. 376 (1928). Evidence was 
received without question in the years following; Rosenzweig, The Law of Wire- 
tapping, 32 Cornett L. Q. 514, n. 130 at 533 (1947). 

640 STaT. 1017 (1918), “[whoever] ... shall, without authority and without 
the knowledge and consent of the other users thereof, except as may be necessary 
for operation of the service, tap any telegraph or telephone line. . . .” 
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of 19277 under control of the newly created Federal Communications 
Commission, the Supreme Court in Nardone v. United States* held 
section 605 to be a rule of evidence in the federal courts prohibiting 
federal agents from testifying to conversations overheard through wire- 
tapping interstate communications, in criminal trials.® 

The federal courts were confronted with problems of definition 
brought about by the use of communications terminology within the 
statute drawn from the earlier Radio Act.’® In defining the statute 
the basic assumption was that authorization by the sender precluded any 
interception insofar as that term meant a violation of the Act. Similarly 
the finding of non-interception made irrelevant the problem of identi- 
fying the sender and defining the term “authorized.” 

A technical reading of “interception” would require a_ physical 
break between sender and receiver. Based on a dictionary definition an 
early district court decision held evidence recorded with a device attached 
to the telephone wire inside a house admissible.’ This approach was 
subsequently approved by the Supreme Court in Goldman v. United 
States’? where the protection afforded by the Act was said to be confined 
to transmission of the message only. Following this pronouncement 
communications overheard while standing near a telephone receiver and 
conversation heard directly by government agents were held admissible." 
In contradistinction the broader interpretation of “intercept” might have 





7 Section 27 of the Radio Act of 1927, 44 Stat. 1172 drafted for radio and 
telegraphic communications was reenacted almost verbatim into §605 of the 
Federal Communications Act. The managers of the bill repeatedly declared that 
“The Bill as a whole does not change existing law,” 78 Conc. Rec. 10313 (1934). 
See Westin, The Wire-Tapping Problem: An Analysis and a Legislative Proposal, 
52 Cotum. L. Rev. 165 (1952). And see S. Rep. No. 781, 73d Cong. 2d Sess. 11 
(1934). 

8 302 U.S. 379 (1937). 

9308 U.S. 338 (1939). On the second hearing of the case Justice Frankfurter 
delivering the opinion of the Court, at p. 340 declared; “. .. the trial judge must 
give opportunity, however closely confined, to the accused to prove that a sub- 
stantial portion of the case against him was a fruit of the poisonous tree.” Weiss 
v. United States, 308 U.$. 321 (1939), held intrastate communications within the 
Act. 

10 See supra note 7. 

41 United States v. Yee Ping Jong, 26 F. Supp. 69, 70 (W.D.Pa. 1939): 
“Webster’s New International Dictionary defines the verb ‘intercept’ in part as 
follows: ‘to take or seize by the way, or before arrival at the destined place.’ ” 

12316 U.S. 129 (1942). Here federal agents obtained evidence listening 
through the wall of an adjoining room by the use of a “detectaphone,” the Court 
finding no interception in this type of “eavesdropping.” 

13 United States v. Bookie, 229 F.2d 130 (7th Cir. 1956); Rayson v. United 
States, 238 F.2d 160 (9th Cir. 1956), involved overhearing while near the receiver; 
see United States v. Guller, 101 F. Supp. 176 (E.D. Pa. 1951); while Billeci v. 
United States, 184 F.2d 394 (D.C. Cir. 1950), and United States v. Lewis, 87 
F. Supp. 970 (D.D.C. 1950), reversed on other grounds, 184 F.2d 394 (1950) in- 
volved hearing evidence directly. 
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included a physical or non-physical “break” or “overhearing” not between 
sender and receiver, but proximate in space to either.” 

Construction of the term “sender” permits several possibilities, 
invoking a theory announced in United States v. Polakoff® that telephone 
conversation is “antiphonal”; each party being alternately sender and 
receiver. This view recognizes the disadvantages of separating conversa- 
tion into segments of sender and receiver which is more readily accom- 
plished in telegraphic and radio communications.’® While the Second 
Circuit Court of Appeals applied the “antiphonal” concept in the Polakoff 
case, they there held that a recording made using an extension telephone 
was inadmissible where one party had consented, on the theory that 
since both parties were alternately senders, authorization of both was 
required by the statute.'* 

Notwithstanding the possible merits of the “two-party” theory, 
the majority of the federal courts have rejected it. Rather, they construe 
telephone conversation as being alternately sender and receiver, but 
require authorization of one party only for a finding of “non-intercep- 
tion” and admissibility of the overheard conversation as evidence.’® 

It is evident that the conflict of theory in the federal courts was the 
result of the Nardone cases'® which, when viewed against the background 
of the Act, represent a policy formulation. The rationale there announced 
was that as a matter of public policy the enforcement of federal law 
by overzealous authorities should be discouraged where it would intrude 
unethically upon matters of personal privacy. This recognizes that 
wiretapping under certain circumstances may be, as phrased by Justice 
Holmes, “dirty business,”*° leading to possible encroachment upon societal 
welfare. Thus emerged a concept of “fair play” which urged restriction. 





14 United States v. Hill, 149 F. Supp. 83 (S.D.N.Y. 1957); United States v. 
Coplon, 185 F.2d 629 (2d Cir. 1950). 

15112 F.2d 888 (2d Cir. 1940), cert. denied, 311 U.S. 653. The “two party” 
theory was followed in Reitmeister v. Reitmeister, 162 F.2d 691 (2d Cir. 1947) ; 
United States v. Gruber, 123 F.2d 691 (2d Cir. 1941); cf. James v. United States, 
191 F.2d 472 (D.C. Cir. 1951), cert. denied, 342 U.S. 948. There is argument that 
the “two party” theory was undercut by the Goldman holding in Chase’s con- 
currence in Reitmeister v. Reitmeister, supra. 

16 The various communication theories are treated in Bernstein, The Fruit of 
the Poisonous Tree, 37 Itt. L. Rev. 99 (1942). 

17 Supra note 15. 

18 United States v. White, 228 F.2d 832 (7th Cir. 1956); Flanders v. United 
States, 222 F.2d 163 (6th Cir. 1955). This theory would seem to predict that when 
party A telephones party B, B could authorize wiretapping and be viewed as a 
“sender” even though he has made no conversation. To thus view B as “sender” 
seems anomalous. 

19 Supra note 8. Nardone v. United States, supra note 9. 

20 Holmes, dissenting in Olmstead v. United States, supra note 5, at 470: 
“If the existing code (making it a misdemeanor to interrupt a message over tele- 
phone lines) does not permit district attorneys to have a hand in such dirty busi- 
ness it does not permit the judge to allow such iniquities to succeed.” 
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The Supreme Court subsequently reiterated that exclusion of logically 
relevant evidence rested on a policy measure** designed to constrict 
federal enforcement when it overstepped the bounds of eithical conduct, 
but clarified the Nardone formula determining the limitations of the 
term “intercept.”?” 

The instant case has conditioned the policy implications of Section 
605 upon definitional variables rather than on a meaningful appraisal 
of rationale. The majority rests its finding of non-interception mot on 
the basis that one party’s authorization was necessary, i.e., Sparks, but 
that since the clause immediately following the principal portion of the 
section says: 

. » » no person not being entitled thereto shall receive or assist 

in receiving any interstate or foreign communication by wire 

or radio and use the same or any information therein contained 

for his own benefit or for the benefit of another not entitled 

thereto. . .. 
the inference is that one entitled to receive a communication may do as 
he pleases with it. The court equates a “receiver” broadcasting a message 
and a party holding out his handset so another can hear from it™* and 
finds these situations indistinguishable from a person permitting an out- 
sider to listen in on an extension phone; interception has not occurred.?® 
Finding persuasiveness in the fact that the telephone extension is a widely 
used instrument and that Congress couldn’t have meant to restrict its 
use, the Court states that: 

Each party to a telephone conversation takes the risk that the 

other party may have an extension telephone and may allow 

another to overhear the conversation. When such takes place 

there has been no violation of any privacy of which the parties 

may complain. Consequently, one element of Section 695, 

interception, has not occurred.”® 

The dissent adheres to the Polokoff case and views the conduct of 
the officers in this case as being an “interception” because there has 





21 Goldstein v. United States, 316 U.S. 114 (1942). 
22 Goldman vy. United States, supra note 13. 


23At foot note 7 of the instant case, 355 U.S. at 110, the court cites a dictum 
from the Polakoff case, supra note 15 at 889: “We need not say that a man may 
never make a record of what he hears on the telephone by having someone else 
listen to an extension, or as in the case at bar, even by allowing him to interpose a 
recording machine. The receiver may certainly himself broadcast the message as 
he pleases... .” 

24 This situation arose in the Bookie case, supra note 13. 

25 To strengthen this proposition, the Court poses a hypothetical situation; an 
employer directing his secretary to listen to business conversation over an extension 
phone, and concludes: “It is unreasonable to believe that Congress meant to extend 
criminal liability to conduct which is wholly innocent and ordinary.” 355 U.S. at 
111. The dissent finds this logically distinguishable from a police officer called in 
to detect crime, 355 U.S. at 113. 

267d. at 111. 
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been no authorization by the petitioner-sender.?” It is suggested that 
since the Nardone Court read “no person” in a strict literal sense, the 
Court here should interpret “sender” similarly, rather than to mean just 
one of the parties to the conversation. 

The result in the Rathbun case has seized upon the manipulative 
view of the term “intercept” rather than to extend the periphery of 
policy formulation to a consistent application to criminal justice. Without 
deciding who the “sender” is the Court has inserted a new interpretation 
into Section 605 by holding that there can be no interception if one is 
entitled to receive a communication, Following this theory it would seem 
that when one is “entitled to receive,” any conduct which would be 
termed an “interception” were he not the receiver is by definition 
precluded from reaching that state. The principal portion of the statute, 
“no person not authorized by the sender” is now relegated to a posture 
of little meaning since a receiver can do no wrong. On this basis, if an 
extension phone was conclusively determined as being physically between 
two parties to a conversation one listening on the extension could logically 
be viewed as “entitled to receive.” Having been on the same circuit as 
the intended party, the message reached him first.28 By the majority’s 
theory a person listening on the extension would be immune from the 
mandate of the Statute, even though either party had consented! A 
logical construction of “authorized by the sender” would solve this, 
but the theory of the instant case would compel a finding of non- 
violation. The majority’s reliance upon Congressional meaning lends 
little support to their theory since Congress did not speak regarding the 
application of the Act to evidence, or telephones.”® 

The majority has employed the unsatisfactory telephonic terms 
within the statute*® to narrow considerably the underlying policy rationale 
that the enforcement of the criminal law has boundaries which should 


27Mr. Justice Frankfurter, with whom Mr. Justice Douglas joins in dis- 
senting, defines an “interception” in the principal case as “. . . an intrusion by 
way of listening to the legally insulated transmission as though between a speaker 
and a hearer. .. .” 355 U.S. at 113. Though the dissent agrees with the Polakoff 
view, which would require both parties’ consent, it views only authorization of 
the petitioner as necessary for non-violation. 

28 Dicta in the court of appeals decision of the principal case, supra note 3 
at 517: “It may be possible as far as we know to attach an extension phone so 
that the message passing over it reaches the ear of the listener before it reaches 
the ear of the one carrying on the conversation and for whom it is intended. If 
such is possible, in such case it would constitute an interception.” 

29 Supra note 7. 

30 The comparison of a statute drafted with telephone wiretapping in mind, 
ie. the Act of 1918, supra note 6, and §605 yields a marked difference in termi- 
nology. But attempts to authorize wiretapping since the Nardone decision have 
failed. See S. 3756, 75th Cong., 3d Sess. (1938); S. Rep. No. 1790, 75th Cong., 
td Sess. 3 (1938); H.j. Res. 571, 76th Cong., 3d Sess. (1940); H.R. 2266, 77th 
Cong., 1st Sess. (1941); H.R. 3099, 77th Cong., 1st Sess. (1941); H.R. 4228, 77th 
Cong., Ist Sess. (1941), 
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not be transgressed, regardless of meritorious results, From the policy 
standpoint the facts of the instant case would seem to rhyme with the 
formulation that “Congress may have thought it less important that 
some offenders should go unwhipped of justice than that officers should 
resort to methods deemed inconsistent with ethical standards and destruc- 
tive of personal liberty.” The fact of an extension phone, in itself, 
should not give rise to such circumvention, for the original interpretation 
“was not merely meticulous reading of technical language—but transla- 
tion into practicality of broad considerations of morality and public well 
being.”’* A recent district court decision has logically avoided the hyper- 
technical pitfalls inherent in section 605, suggesting: 

Science has made rapid advances in the communications field 

since 1934, Today there are means available to listen in on 

telephone calls without the use of an actual tap or a physical 
contact with the lines of transmission. To hold that these 
modern methods are without the scope of the statute means 

that the law is a dead letter. The spirit of the Act requires the 

exclusion of this evidence.** 

The ramifications of the present decision are clear. No longer will 
state or federal authorities be threatened with the application of section 
605 so long as they can utilize regularly installed extension phones to 
“listen in” with the permission of the one receiving the message. That 
Congress envisioned such manipulation of the statute is open to serious 
doubt. The struggle between the policy considerations present in the wire- 
tapping are of the law and the amorphous nature of the statutory lan- 
guage within section 605 evidences a clear need for Congressional 
reappraisal and action. 


R. Otto Meletzke 





31 Nardone v. United States, supra note 8, at 383. 

32 Nardone v. United States, supra note 9, at 340. 

33 In United States v. Hill, 149 F. Supp. 83 (S.D.N.Y. 1957) it was held that 
a microphone jacked into a tape recorder and held by an agent of the Federal 
Bureau of Narcotics above the telephone without the defendant’s consent was an 
interception within §605 and therefore inadmissible. 

















CONSCIENTIOUS OBJECTORS AND 
THE NATURALIZATION LAWS 


In re Hansen, 148 F. Supp. 187 (D. Minn. 1957) 


An alien petitioned for naturalization seeking to come under the 
exception provided for conscientious objectors, allowing exemption from 
taking that part of the oath of allegiance requiring performance of 
military service. Petitioner claimed to fall within the classification of 
conscientious objection by reason of his “religious training and belief.” 
The court held that petitioner qualified under the exemption, treating 
“religious training and belief” as a single concept and ruling that a 
personal religious code based on a relation to a Supreme Being is suf- 
ficient, although not derived from the formal religious tenets of the 
church to which he belonged. 

The Immigration and Nationality Act of 1952’ (McCarran- 
Walter Act) provides exemption from a part of the oath in naturaliza- 
tion proceedings for conscientious objectors who can satisfy the test by 
any showing that they are “opposed to bearing arms in the Armed Forces 
of the United States by reason of religious training and belief.”? This 
is in effect a codification of the majority holding in Girouard v. United 
States,’ wherein the earlier holdings of United States v. Schwimmer,‘ 
United States v. Macintosh,' and United States v. Bland® were overruled. 
The Girouard decision, purporting to interpret the intent of Congress as 
expressed in the statutory oath, in effect accepted the rationale of the 
dissents of Justice Holmes’. and Chief Justice Hughes® in the earlier 
cases. Mr. Justice Douglas, speaking for the majority said: 

The oath required of aliens does not in terms require that they 

promise to bear arms. Nor has Congress expressly made any 

such finding a prequisite to citizenship. To hold that it is re- 

quired is to read it into the act by implication, But we could 

not assume that Congress intended to make such an abrupt 

and radical departure from our traditions unless it spoke in 

unequivocal terms.° 
The 1952 Act specifically defines “religious training and belief” as “an 
individual’s belief in relation to a Supreme Being involving duties su- 
perior to those arising from any human relation, but does not include 





166 STAT. 163 (1952), 8 U.S.C.A. §1101-1503 (1953). 
266 STaT. 258 (1952), 8 U.S.C.A. §1448 (1953). 

3328 U.S. 61 (1946). 

*279 U.S. 644 (1929). 

5 283 U.S. 605 (1931). 

6 283 U.S. 636 (1931). 

7 United States v. Schwimmer, 279 U.S. 644, 653 (1929). 
9 Girouard v. United States, 328 U.S. 61, 64 (1946). 

8 United States v. Macintosh, 283 U.S. 605, 627 (1931). 


351 














352 OHIO STATE LAW JOURNAL [Vol. 19 


essentially political, sociological, or philosophical views, or a merely per- 
sonal moral code.”’?° 

The definition, due to the recent incorporation of this language in 
the statute, has to date received scant consideration in its application to 
the naturalization area."* The Universal Training and Service Act of 
1948," containing identical language, has been examined in a con- 
siderably greater number of cases. Under that Act the courts’ pro- 
nouncements are definitely at variance with the views taken in the Hansen 
case. The courts, adhering to the strictest statutory interpretation, deny 
that the right of a registrant to exemption under the law “can rise above 
the tenets of his faith as taught by the church through which he finds 
personal expression.”"* Again, in United States v. Hein, the defendant 
“only sought to show that he belonged to a church that would support 
him in his own individual belief whether he believed in military service 
or whether he was a conscientious objector. If the board should allow 
exemption for one who is a member of such a church then the whole 
purpose of the statute would fail and each case would be determined on 
whether or not the individual himself was a conscientious objector. That 


2 Or again, where 
2916 


would open the door to chaos and fraud. . . 
defendant based his belief on “thinking during the past 19 years, 
although he claimed “a basis for his beliefs in the Methodist Church 
which he attended as a youth,” the court demanded something of a more 
substantial nature and found that such evidence would be a basis for 
denial of a claim as a conscientious objector.’ The courts in these cases 
are seeking an objective standard, through church affiliation, in hopes of 
avoiding the problems of subjectivity inherent in the whole area of 
sincerity of belief." 

Standing apart from the above cases and considering the naturaliza- 
tion proceedings as distinguished from nationals seeking classification 
under The Universal Training and Service Act is In re Nissen.’® This 
was a petition by a member of the Lutheran Church whose “own belief 
rather than the doctrine of the church” caused him to refuse to bear 





1066 SratT. 259 (1952), 8 U.S.C.A. $1448 (1953). 

11 Jn re Hansen, 148 F. Supp. 187 (D. Minn. 1957); In re Nissen, 146 F. 
Supp. 361 (D. Mass. 1956); contra, Jost v. United States, 117 Cal. App. 2d 379, 
256 P.2d 71 (1953), rvsd., 347 U.S. 901 (1954) (on confession of error by the 
United States). 

1262 Srat. 604, 612-613 (1948), 50 U.S.C. App. §451,456. 

13 Roberson v. United States, 208 F.2d 166, 169 (10th Cir. 1953). 

14112 F. Supp. 71 (N.D. Ill. 1953). 

15 Jd, at 75. 

16 United States v. Lime, 121 F. Supp. 750, 758 (D.N.J. 1954). 

17]d. 

18 Selby v. United States, 250 F.2d 666 (9th Cir. 1957). 

19138 F. Supp. 483 (D. Mass. 1955), reconsideration granted, 146 F. Supp. 
361 (D. Mass. 1956). 
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arms. In the initial hearing, the statutory requirements were defined as 
more than “a course of self instruction in the Bible in a sympathetic 
atmosphere.”*° However, on reconsideration of the case the necessity 
of training** as a basis of belief was abandoned. “As far as Congress 
was thinking of training it regarded it as meaning no more than indivi- 
dual experience supporting belief; a mere background against which 
sincerity could be tested.”*? In the alien naturalization cases the courts 
are moving away from the rigid formula invoked in the Universal 
Training cases and toward a flexible criteri of “honest” conviction. 

The determinations of the courts in both the naturalization and 
induction cases reflect the pervasive nature of freedom of religion as a 
motivating factor for the decisions, However, the principle case and the 
Nissen case, dealing with naturalization, exhibit a tendency toward a 
liberal construction of the statutory language, even though an alien 
clearly has no constitutional right to citizenship** and does not fall within 
the protection of the First Amendment.** The naturalization law in- 
corporates the attitude of the Girouard case that aliens should be treated 
the same as citizens in this matter and not excluded due to their refusal 
to bear arms as the privilege of conscientious objection is afforded to 
citizens. The Universal Training and Service cases, on the other hand, 
strictly construe that statute despite the immediate coverage applicable to 
citizens. The current trend might potentially lead to the anomalous 
situation of privileges being allowed aliens petitioning for naturalization 
that are denied citizens seeking classification under the induction laws. 
This duality of standard under the two different statutes, however, pre- 
sents a situation where the liberality found in the naturalization of a 
young alien fit for military duty may come back to haunt a court taking 
the conservative approach in the Universal Training and Service cases. 
The explanation may lie in the proximity to the actuality of combatant 
service—causing the courts to demand greater proof of sincerity of belief 
in the case of a potential combatant than that of an alien, who may not 
be subject to military service. In the instant case, the petitioner was fifty- 
nine years of age, and thus, practically no longer subject to military 
service even if he had been a citizen. 

Based on the holdings of In re Nissen and In re Hansen, the con- 
clusion is inescapable that the law in those alien naturalization cases in- 
volving religious ideologies is drawing as close as the statute permits to 


20138 F. Supp. 483, 485 (D. Mass. 1955). 

21 Definition of training under the Selective Service Act of 1940 (pre- 
Girouard): United States ex rel. Phillips v. Downer, 135 F.2d 521 (2d Cir. 1943), 
and Berman v. United States, 156 F.2d 337 (9th Cir. 1946). 

22 146 F. Supp. 361, 363 (D. Mass. 1956). 

23 United States ex rel. Knauff v. Shaughnessy, 338 U.S. 537 (1950); Turner 
v. Williams, 194 U.S. 279 (1904). 

24 U.S. Const., Amend. I, “Congress shall make no law respecting an estab- 
lishment of religion, or prohibiting the free exercise thereof .. .” 
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the Holmesian philosophy: “If there is any principle of the Constitution 
that more imperatively calls for attachment than any other it is the 
principle of free thought—not free thought for those that agree with 
us but freedom for the thought that we hate. I think that we should 
adhere to that principle with regard to admission into, as well as life 
within this country.”® 

The impact of the principal case in the naturalization field will 
depend on the continued acceptance of its underlying policy considera- 
tions. The court demonstrates less concern with immediate precedent 
than with propriety; less involvement with individual words than with 
overall statutory purpose; less emphasis on narrow interpretation than 
broad ideals. It is a reflection of American concepts in an area not 
literally covered, but strongly influenced by the spirit of national 
traditions. 


Phillip E. Stebbins 





25 United States v. Schwimmer, 279 U.S. 644, 654-655 (1929). 











CONSTITUTIONALITY OF STATE JUDICIAL 
JURISDICTION OVER NON-RESIDENTS 


Nelson v. Miller 
11 Ill. 2d 378, 143 N.E.2d 673 (1957) 


An employee of the defendant, a Wisconsin resident dealing in 
appliances, was alleged to have negligently injured the plaintiff while 
unloading a stove in Illinois. Suit was commenced in Illinois, the de- 
fendant being served personally in Wisconsin pursuant to an Illinois 
statute which granted jurisdiction in any cause of action arising from 
“the commission of a tortious act within the State” by any person.’ The 
defendant moved to quash the summons on the grounds that the statute 
contravened both the United States and the Illinois constitutions. The 
Illinois court, however, upheld the statute and the service stating that 
“the requirements of due process of law have been met.” 

Under the traditional concept of constitutional due process, the 
individual states have been restricted from exercising judicial jurisdiction 
over persons or property located in another state.? By statute, Illinois 
challenged this tradition and sought to reach certain persons beyond its 
borders. The principal case presented the question as to whether this due 
process guarantee of the Fourteenth Amendment is violated by a state 
exercising in personam jurisdiction over a non-resident, non-corporate de- 
fendant in an action arising from a single tortious act committed within 
the state.* The Illinois court in upholding this statute has permitted an 
extension into the constitutionally permissible field of state court juris- 
diction not heretofore attempted. 

Historically, the permitted jurisdiction of the courts was based upon 





IILL, Rev. Stat. c. 110, §17 (1955) reads as follows: 
“1 Any person, whether or not a citizen or resident of this State, 
who in person or through an agent does any of the acts herein- 
after enumerated, thereby submits said person, and, if an indi- 
vidual, his personal representative, to the jurisdiction of the courts 
of this State as to any cause of action arising from the doing of 
any of said acts: 
a) The transaction of any business within this State; 
b) The commission of a tortious act within this State; 
c) The ownership, use, or possession of any real estate situ- 
ated in this State; 
d) Contracting to insure any person, property, or risk located 
within this State at the time of contracting. 
“2 Service of process . . . may be made by personally serving 
the summons upon the defendant outside this State, .. .” 
2 Story, CONFLICT OF Laws ch. 2 (1865); Pennoyer v. Neff, 95 U.S. 714, 733 
(1878). A similar result has been reached in England without the compulsion of 
a written constitution. Buchanan v. Rucker, 9 East 192 (1808); Schibsby v. West- 


enholz L.R. 6 Q.B. 155 (1870). 

3A further due process requirement, not discussed within this note, is the 
requirement that the defendant receive adequate notice of the claim against him. 
See Mullane v. Central Hanover Bank & Trust Co., 339 U.S. 306 (1950). 
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their de facto power over the person of the defendant. Service of process 
within the jurisdiction of the court was necessary, in absence of actual 
consent, to render a judgment personally binding upon him.* However, 
increasing interstate activity provided situations where it was expedient 
to depart from this strict interpretation and courts responded by forcing 
novel concepts of jurisdiction into the language of established frame- 
works.° These fictive justifications were resorted to in order to subject 
defendants to a court’s jurisdiction where fairness required it. 

An excellent example of the facility of courts to build a new idea 
on the foundation of an old concept is shown with their treatment of 
the foreign corporation.® It was difficult to say that a foreign corpo- 
ration was physically “present” in the same sense that an individual was 
present. However, since a state could require consent to judicial juris- 
diction as a condition for doing business within the state, the courts felt 
equally justified in implying a consent from the mere fact of doing busi- 
ness.’ Thus, a foreign corporation could be subject to the jurisdiction of 
a state whether it expressly consented through qualifying to do business 
or impliedly consented by doing business without such qualification. 

Non-resident individuals also were affected by this expansion of in 
personam jurisdiction. A non-resident individual doing business in Iowa 
was held amenable to Iowa’s jurisdiction in a cause of action arising 
from a securities business which was regulated by a statute requiring 
registration and consent to service as a condition of selling securities in 
the state.* Non-resident motorists were held to have impliedly consented 
to the jurisdiction of the courts of a state by use of its highways and to 
have assented to the appointment of the State Registrar as agent to re- 
ceive service of process.® This extension was occasioned by the great 
social impact created by the advent of the automobile and its highly 
dangerous potential. 





4Pennoyer v. Neff, supra note 1. 

5 Language of the non-resident motorist statutes was typified by the Massa- 
chusetts statute which declared that operation of a motor vehicle on the public 
ways of that state “shall be a signification of his agreement that any such process 
against him which shall be’so served (upon the State Registrar) shall be of the 
same legal force and validity as if served upon him personally.” Mass. ANN. 
Laws c. 90, as amended by Statute 1923 c. 431, §2. 

The language of the courts in dealing with foreign corporations was that 
“when this corporation sent its agent into Ohio with authority to make contracts 
of insurance there, the corporation must be taken to assent to the condition upon 
which alone such business could be transacted by them; that condition being that 
an agent, to make contracts should also be the agent of the corporation to receive 
” Lafayette Ins. Co. v. French, 59 


service of process in suits on such contracts. 
U.S. 404, 408 (1855). 

6 For a treatment of jurisdiction over foreign corporations see, note, Foreign 
Corporations—State Boundaries for National Business, 59 YaLe L.J. 737 (1950). 

7 Lafayette Ins. Co. v. French, supra note 5. 

8 Doherty & Co. v. Goodman, 294 U.S. 623 (1935). 

® Hess v. Pawloski, 274 U.S. 352 (1927). 
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These were the major inroads made on the traditional due process 
concept until the case of Imternational Shoe Co. v. Washington’® was 
decided. Due process was held, by that court, to require only that the 
non-resident defendant have certain minimum contacts with the forum 
such that the maintenance of the suit in that state does not offend the 
“traditional notions of fair play and substantial justice.” The decision 
involved a corporate defendant but the court in the principal case held 
it to be “clear that the general principle underlying the decision applies 
equally to jurisdiction over non-resident individuals.”™ 

Subsequent to the /nternational Shoe case much legislation was en- 
acted attempting to extend the in personam jurisdiction of state courts. 
The non-resident motorist statutes were extended to watercraft.’* 
Jurisdiction over non-resident, unincorporated associations was upheld as 
to causes of action arising from activities within the state.’* A single 
tort was held to satisfy the jurisdictional requirements of due process in 
an action against a foreign corporation not doing business in Vermont"* 
but the question of whether the state had the power to subject a non- 
resident individual to a suit arising out of a single tort, not resulting from 
highly dangerous activity, remained unanswered. The [Illinois court in 
the instant case resolved that question on the theory that the same 
philosophy underlies this case as im fact underlies jurisdiction over the 
non-resident motorist and the non-resident seller of securities and that 
legislation may be constitutionally directed to the fact of injury as well 
as to the probability of injury from a particular instrumentality or busi- 
ness. The social problems resulting from the latter may be of greater 
magnitude than those of tortious conduct generally but the court felt 
that the need for such a distinction was peculiarly a problem for the 
legislature. 

The application of the rule of the /mternational Shoe case to the 
controlling circumstances of the principal case would certainly justify 
the result. Here the defendant had voluntarily sent his agent into the 
state where he enjoyed the benefit and protection of Illinois law. He 
inflicted an injury which would be witnessed by Illinois residents and to 
which Illinois substantive law would be applicable. In balancing such 
factors against insubstantial claims of inconvenience to the defendant, 





10 326 U.S. 310 (1945). 

11 The court in the International Shoe case said “that clause does not con- 
template that a state may make binding a judgment in personam against an 
individual or corporate defendant with which the state has no contacts, ties, or 
relation.” (Emphasis added.) Supra note 10. 

12La, Rev. STAT. ANN. §13: 3479 (1950) upheld in Goltzman v. Rougeot, 
122 F. Supp. 700 (D. La. 1954). See also Tardiff v. Bank Line, Ltd. 127 F. Supp. 
945 (1954). 

13 McDaniel v. Textile Workers Union, 254 S.W.2d 1 (Tenn. App. 1952) ; 
Quinn v. Pershing, 367 Pa. 426, 80 A.2d 712 (1951). 

14 Vr, Rev. STat. §1562 (1947) upheld in Smyth v. Twin State Improvements 
Corp. 116 Vt. 569, 80 A.2d 664 (1951). 
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the assertion of jurisdiction did not violate the “traditional notions of 
fair play and substantial justice.” Indeed, this new due process standard 
will facilitate justice for individual claimants who, under the old stand- 
ard, could not afford a foreign trial to recover small sums, thus enabling 
the defendant to avoid litigation if service upon him were not obtained 
within the claimant’s home state. This new standard reduces the appli- 
cability of the standard established by Pennoyer v. Neff which based 
jurisdiction solely on service of process within the jurisdiction of the 
forum regardless of the inconvenience to the defendant or the extent of 
his contacts with that forum.” It offers as a basis for due process, not 
chance service but the more rational basis of forum conveniens. 

There appears to be no precise formula for determining juris- 
dictional validity under the due process principles established by the 
International Shoe case. This determination, it seems clear, must be 
made in case to case adjudication upon the peculiar circumstances sur- 
rounding each case and what is fair and reasonable under such circum- 
stances.'® These determining factors should include as relevant the 
nature and extent of the defendant’s activity within the state in relation 
to the claimant’s injury, considering the state’s obligation to protect its 
citizens and to establish the fair and orderly administration of its law.’ 
Indeed, to establish any concrete formula for such an elusive concept as 
“fair play and substantial justice” would result in precluding its purpose 
prior to actual application. 


Richard A. Stebelton 





15 The rule in Pennoyer v Neff has been often criticized. Ehrenzweig, The 
Transient Rule of Personal Jurisdiction: The “Power” Myth and Forum Con- 
weniens, 64 YALE L.J. 289 (1956). 

16 Jurisdiction over a foreign corporation was allowed where the cause of 
action arose from outside the state because its activities within the state made 
jurisdiction fair and reasonable. Perkins v. Benguet Consolidated Mining Co., 
342 U.S. 437 (1952). A further treatment may be found in Cleary & Seder, Ex- 
tended Jurisdictional Bases for the Illinois Courts, 50 N.W.U.L. Rev. 599 (1955). 

17 A recent Supreme Court decision upheld jurisdiction over a foreign corpo- 
ration in an action arising out of an insurance policy issued to the plaintiff’s son 
where that policy was the extent of the defendant’s business and activity in 
California. International Life Ins. Co. v. McGee, 355 U.S. 220 (1957). 

















CONTROL OVER ULTRA VIRES ACTIVITY OF 
LIQUOR BOARD 


Pompei Winery, Inc. v. Board of Liquor Control 
167 Ohio St. 61, 146 N.E. 2d 430 (1957) 


Appellant, Pompei Winery, Inc., sold wine at prices below the 
minimum wholesale markings of 16% established by respondent, Board 
of Liquor Control. The Board suspended appellant’s permits to sell 
bottled wine at wholesale pursuant to section 1, article VII of its own 
regulation 3. This regulation, to the effect that: 

There will be added to the “minimum base cost” [set 
out previously in the regulation]of wine a wholesaler’s markup 
of 20% (twenty per cent) of the minimum base cost; which 
price will be deemed the “minimum wholesale price” . 

was promulgated under authority of section 4301.13 of the Ohio Revised 
Code which is as follows: 

The board [of liquor control] may determine and fix the 
minimum markups at wholesale or retail, or both, for bottled 
wine, and fix the minimum prices at which the various classes 
of bottled wine shall be distributed and sold in Ohio either at 
wholesale or retail, or both. 

The Court of Common Pleas, the Court of Appeals, and the 
Ohio Supreme Court affirmed the order of the Board. 

Administrative action of the type here challenged must not amount 
to an unconstitutional exercise of legislative authority,’ and it must not 
be ultra vires the delegated rule-making authority.” The first requirement 
is easily met. The absence of any substantive property protection from 
due process and the unlimited authority accorded the states under the 
Twenty-First Amendment*® combine to sustain nearly any breadth of 
delegation which a legislature sees fit to make.* Thus in Blackman v. 
Board of Liquor Control,® the statute here in question was held consti- 





1 Onto Const., Art. II, §1. 

2 Schwartz v. Kelly, 140 Conn. 176, 99 A.2d 89 (1953); City of Baton Rouge 
v. Rebowe, 226 La. 186, 75 So.2d 239 (1954) ; Stouffer v. Board of Liquor Control, 
165 Ohio St. 96, 133 N.E.2d 325 (1956); and State ex rel. Zugrou v. O’Brien, 130 
Ohio St. 23, 196 N.E. 664 (1935). 

3 State Board of Equalization of California v. Young’s Market Co., 299 U.S. 
59 (1935); Beckenstin v. Liquor Control Commission, 140 Conn. 185, 99 A.2d 119 
(1953); Dundalk Liquor Co. v. Tawes, 201 Md. 58, 92 A.2d 560 (1953); and 
State v. Davis, 132 Ohio St. 308, 7 N.E.2d 652 (1937). 

4 Gipson v. Morley, 217 Ark. 560, 233 S.W.2d (1950); Reeves v. Simons, 
289 Ky. 793, 169 S.W.2d 149 (1942); Dundalk Liquor Co. v. Tawes, supra note 3; 
Supreme Malt Products Co. v. Alcoholic Beverages Control Commission, 334 Mass. 
59, 133 N.E.2d 775 (1956); Butler Oak Tavern v. Division of Alcoholic Beverage 
Control, 20 N.J. 373, 120 A.2d 24 (1956); and Nocera Bros. Liquor Mart, Inc. v. 
Liquor Control Hearing Board, 81 R.I. 186, 100 A.2d 652 (1953). 

595 Ohio App. 177, 113 N.E.2d 893 (1952). 
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tutional on the ground that a license to deal in alcoholic beverages is a 
mere privilege, and as such is not subject to the usual constitutional 
checks. 

The question as to whether the Board of Liquor Control had acted 
ultra vires its delegated authority, however, is a more difficult issue, 
leading to one dissent. There can be no doubt that the Board took 
into consideration factors other than those relating to fair trading in 
fixing the minimum wholesale prices for wine. The preamble to the 
regulation establishing the percentage for the minimum markup declares 
the policy to be: 

. . . to advance the social control of an alcoholic beverage .. . 

to stabilize the sale and distribution of bottled wine in Ohio 

. . . to eliminate practices in the sale and distribution of wine 

in Ohio which cause intemperance and improper usage of 

bottled wine. 

Furthermore, the Board’s own witness testified that a twelve percent 
markup would have been sufficient had only fair-trade factors been 
considered, whereas the markup actually fixed was sixteen percent.® 
It is debatable whether the Ohio legislature intended to grant the Board 
authority to take into consideration such social factors as temperance 
in view of the fact that the title of the bill, which later became Ohio 
Revised Code section 4301.13, stated that the act was: 

To provide for the sale of bottled wine under fair trade 
regulations and for that purpose to authorize the Board of 
Liquor Control to adopt such regulations. . . . 

The majority sustained the Board’s action by implying that the 
purpose of the Act was to “. . . absolutely control the liquor industry 
in Ohio as a matter of social and public policy.” (Emphasis is that of 
the court.) The relevant case authority tends to uphold the implication 
of social objectives where the control of alcoholic beverages is involved.’ 
In the absence of conflict between administrative action and legislative 
directive, the former will stand as not inconsistent with the latter. The 
Ohio case of Coady v. Leonard,® is illustrative. There, the Board of 
Liquor Control prohibited establishments selling alcoholic beverages 
from advertising such commodities by means of outside signs on the 
premises. The statute under which the Board purported to act authorized 
the Board to make uniform regulations governing all advertising of 





6 The question of whether or not the Board acted arbitrarily in establishing 
a minimum lower than the minimum set forth in its own regulation was not raised 
by the plaintiff. 

7 Schwartz v. Kelly, supra note 2; Mayor v. Savannah Distributing Co., 202 
Ga. 559, 43 S.E.2d 704 (1947); Reeves v. Simons, supra note 4; Zangerle v. Evatt, 
139 Ohio St. 563, 41 N.E.2d 369 (1942); State ex rel. Zugrou v. O’Brien, supra 
note 2; Blackman v. Board of Liquor Control, supra note 5; Nocera Bros. Liquor 
Mart, Inc. v. Liquor Control Hearing Board, supra note 4. 
5132 Ohio St. 329, 7 N.E.2d 649 (1937). 
» Onto Rev. Cope §4301.03. 
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alcoholic beverages throughout the state. The court read this statute in 
pari materia with another statute’® which prohibited wholesalers and 
manufacturers from making gifts or providing aid to retailers of alco- 
holic beverages. The court held that the regulation in question was a 
reasonable attempt by the Board to prevent wholesalers and manufac- 
turers from evading the statute on gifts and aid to retailers, and therefore 
was in furtherance of the policy of the legislature as expressed in the 
statutes, 

Most courts, however, instead of finding a definite purpose which 
the legislature was attempting to accomplish will, at least where alcoholic 
beverages are involved, generalize to the effect that the administrative 
agency is bound to “act according to law”"? or that the regulation must 
be “reasonable,”’? then proceed to find that the administrative regula- 
tion in question is reasonable or lawful. A supporting line of reasoning 
is that the understanding of the administrative agency as an expert body 
is entitled to some judicial deference.’* If, though, the contradiction 
between the administrative regulation and the statute under which it was 
promulgated is patent, the courts will hold the regulation invalid as 
being ultra vires."* 


Lloyd Moore 





10 Onto Rev. Cope §4301.24. 

11 Stouffer v. Board of Liquor Control, supra note 2. 

12 Gaine v. Burnett, 122 N.J.L. 39, 4 A.2d 37 (1939); Blackman v. Board of 
Liquor Control, supra note 5; Nocera Bros. Liquor Mart, Inc. v. Liquor Control 
Hearing Board, supra note 4. 

13 American Power and Light Co. v. S.E.C., 329 U.S. 90 (1946); Gary v. 
Powell, 314 U.S. 402 (1941); and Butler Oak Tavern v. Division of Alcoholic 
Beverage Control, supra note 4. The court in the case of Coady v. Leonard, supra 
note 8, deferred to a considerable extent to the expertise of the Board of Liquor 
Control. 

14 Allyn’s Appeal, 87 Conn. 734, 71 Atl. 794 (1909); Dundalk Liquor Co. v. 
Tawes, supra note 3; also see dictum to this effect in Scarborough v. Webb’s Cut 
Rate Drug Co., 150 Fla. 772, 8 So. 2d 913 (1942). 














GRANTS OF EASEMENTS AND ESTATES DISTINGUISHED: 
ALIENABILITY OF POSSIBILITY OF REVERTER 


In re Wyatt's Claim 
74 Ohio L. Abs. 450, 141 N.E.2d 308 (Ohio App. 1955) 


In November 1901, J. B. Wyatt executed to the Western Ohio 
Railway Company a warranty deed to a strip of land which was part 
of a 90 acre tract held in fee by the grantor. A condition in the deed 
provided that if the grantee failed to use the premises for railway 
purposes, “the estate hereby granted [Emphasis Added] . . . shall 
cease and determine and the title . . . shall revert . . . [to] the 
grantor [,] hss heirs and assigns without further act or deed.” In March 
1902, J. B. Wyatt conveyed the fee in the 90 acre tract by warranty 
deed to John H. and J. D. Barnes and the grant excepted “the right 
and title of the Western Ohio Railway Company .. .” In 1932 
the Railway Company forfeited its interest in the strip of land and 
the owners of the 90 acre tract treated the strip of land as their own." 
However, when the Department of Highways appropriated the land 
for public use, the sole devisee of J. B. Wyatt’s estate asserted ownership 
and claimed the proceeds of the appropriation. The court of appeals 
found that the deed to the Railway Company conveyed only a “limited 
title to a right of way or an easement” and that the deed of the 90 
acre tract divested the grantor of all interest in the premises, 

Relatively little difficulty should be encountered in distinguishing 
between a fee simple determinable and an easement, but the importance 
of such a distinction cannot be overemphasized. Consideration will be 
given herein to the method of distinguishing between the grant of an 
easement and that of a fee simple determinable, the importance of the 
distinction with respect to division of property rights in the land, and the 
related problem of alienation of the future interest resulting from the 
creation of a fee simple determinable. 

The court failed to distinguish between an easement and a fee 
simple determinable and other courts have displayed difficulty in similar 
conveyances.” Indeed, some courts have stated flatly that the grant of a 
strip of land for railway purposes conveys only an easement even though 
the instrument purports to convey an estate in fee. Some real property 
authorities have contended that as a result of the Statute Quia Emptores 
it is impossible to create a fee simple determinable,* but the fact remains 


1The facts do not indicate that the doctrine of adverse possession was 
applicable and no consideration will be given to that issue. 

2 Annot., 132 A.L.R. 142 (1941). 

3 E.g., Abercrombie v. Simmons, 71 Kan. 538, 81 Pac. 208 (1905); supra 
note 2. 

4 See Powell, Determinable Fees, 23 Cotum. L. Rev. 207 (1923) and Vance, 
Rights of Reverter and the Statute Quia Emptores, 36 YALE L. Rev. 593 (1927). 
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that most jurisdictions, including Ohio, have recognized such estates.° 

The Ohio Supreme Court indicated a guide for distinguishing 
between the grant of an easement and that of an estate in fee in 
Hinman v. Barnes® which involved an instrument entitled “ConTRACT 
For RicHt or Way” and granted a strip of land “to be used as a 
perpetual right of way for railroad purposes only.” The court said, 


“ 
. 


. nothing further appearing than that the granting clause . . . refers 
to ‘land,’ a fee is . . . conveyed; and . . . where the granting clause 
refers only to a ‘right,’ such an instrument conveys only an easement.” 
The court then pointed out that if an examination of the whole instru- 
ment indicated a contrary intent, such intent would be given effect. 
Relying on the reference to a right of way in the title and the limitation 
in the granting clause the court held that an easement was conveyed. 
Thus it would appear that if the instrument is ambigious, i.e., refers 
sometimes to “right” and other times to “land,” the struggle for the 
intention of the parties begins, but when there is reference only to 
“right” or only to “land,” then an easement or an estate in fee is 
conveyed. The deed in the instant case to the Railway Company was 
unambigious, the reference was always to land, i.¢., premises or estate. 
While the court in the Hinman case referred to the distinction 
between a fee and an easement, the reasoning is clearly applicable in the 
principal case because the vital distinction is between an easement and 
an estate. The Restatement of Property provides: 
An estate in fee simple determinable is created by any limitation 
which, in an otherwise effective conveyance of land, (a) 
creates an estate in fee simple; and (b) provides that the 
estate shall automatically expire upon the occurrence of a stated 
event.” 
Since the deed to the Railway Company by the terms of the granting 
clause purported to create an estate in fee but further provided that 
“the estate... shall revert. . . [to] the grantor” if the premises were 
not used for railway purposes, the Restatement definition of a fee simple 
determinable is satisfied. Presumably the Copps Chapel® doctrine is not 
applicable. In that case a conveyance which met the requirements of the 
Restatement definition was held to convey an estate in fee because there 
Was no express provision for a reverter to the grantor upon occurrence of 
the condition.® 





5 SIMEs AND SMITH, THE LAW oF FuTuRE INTERESTS §283 (2d ed. 1956); 
Bartholomew vy. Rothrock, 20 Ohio L. Abs. 513 (Ohio App. 1935). 

6 146 Ohio St. 497, 66 N.E.2d 911 (1946). 

7 RESTATEMENT, Property §44 (1936). 

8In re Matter of Copps Chapel Methodist Episcopal Church, 120 Ohio St. 
309, 166 N.E. 218 (1929). 

® Bartholomew v. Rothrock, supra note 5, where the court found a fee simple 
determinable relying on the presence of a reverter clause to distinguish the Copps 
Chapel case. See Miller v. Village of Brookville, 152 Ohio St. 217, 89 N.E.2d 85 
(1949) where the court emphasized the absence of a reverter clause in holding 
that a fee simple determinable was not conveyed. 











364 OHIO STATE LAW JOURNAL [Vol. 19 


Comparing the definition of an easement with that of the fee simple 
determinable will serve to point out the differences in the rights of the 
grantor and grantee under the two interests. The Ohio Supreme Court 
has described an easement as follows: 

An easement implies necessarily a fee in another, and it follows 

that it is a right . . . to use the land for a special purpose, and 

one not inconsistent with the general property in the land of 

the owner of the fee. . . .1° 
The owner of an easement can enjoy only the rights covered by the 
easement, while the owner of a fee simple determinable enjoys all the 
rights of an owner in fee until the determining condition occurs. Thus, 
when oil is discovered, the owner of a fee simple determinable is entitled 
to drill and remove the oil’? whereas the owner of an easement would 
have no right to the oil.’? 

Another important reason for making the distinction is the necessity 
that rules of construction developed by the courts for determining the 
intention of the grantor in a deed be uniformly applied in order to 
insure maximum stability of real property interests. In the absence of 
ambiguity certain phraseology in a deed results in the grant of a certain 
property interest and deeds are drafted in light of such guides. 

The importance of proper application of rules of construction is 
also emphasized by the fact that had the court found that the deed to 
the Railway Company created a fee simple determinable, the question 
of alienation of the possibility of reverter’* would have arisen and the 
determination of this issue may have commanded a different result. 
The deed of the 90 acre tract purported to convey the entire interest 
of the grantor which would have included his possibility of reverter. 
However, at common law this interest has generally been held to be 
inalienable apparently on the theory that the rich and powerful would 
acquire such future interests and use them to usurp the interests of the 
poor before the right accrued.’* The real property authorities and most 
courts have recognized that the danger is no longer real,'® but the 





+, 


10 Cincinnati, H. & D. Ry. v. Wachter, 70 Ohio St. 113, 70 N.E. 974 (1904). 

11 Cf. Brightwell v. International-Great Nor. Ry. 121 Tex. 338, 49 S.W.2d 
437, 84 A.L.R. 265 (1932). 

12 Cf. Sherman v. Petroleum Exploration, 280 Ky. 105, 132 S.W.2d 768, 132 
A.L.R. 137 (1939). 

13 Possibility of reverter has been defined as “any reversionary interest which 
is subject to a condition precedent.” RESTATEMENT, PROPERTY §154(3) (1936). 

14“Under color thereof pretended titles might be granted to great men, 
whereby right might be trodden down, and the weak oppressed, which the common 
law forbiddeth, as men to grant before they be in possession.” CoKE Upon 
LITTLETON §347. 

15 See ¢.g., SIMES AND SMITH, THE LAW oF FUTURE INTERESTS §1860 (2d ed. 
1956) and Roberts, Assignability of Possibilities of Reverter and Rights of Re- 
Entry, 22 B.U.L. Rev. 43 (1942); Jeffers v. Lampson, 10 Ohio St. 101, 108 (1859) 
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change in most jurisdictions has awaited legislative action to abrogate 


the prohibition on alienation.'® 


Although there has been no decision on the validity of an inter 
vivos transfer of a possibility of reverter in Ohio, the interest has been 
held not to be devisable.’* It would seem to follow that the outmoded 
reasoning would apply to an inter vivos transfer as well. Recent common 
law decisions concerning the issue as an original proposition in other 
jurisdictions are conflicting. Relying on the modern tendency towards 
liberal alienation of property interests, the Texas Commission of Appeals 
upheld the transfer of a possibility of reverter,’® while, on the other 
hand, the Minnesota Supreme Court indicated that the change of the 
common law rule must come from the legislature,’® and held that the 
possibility of reverter could not be alienated. The Minnesota decision 
would seem to be particularly susceptible to attack. Since the reason for 
the rule has disappeared, the only persons who can be adversely effected 
by its abrogation are the grantors of such interests. It seems clear that 
the grantor should not be entitled to the benefit of a meaningless rule 
in order to defeat his own grant. 

An Ohio statute, although not in effect at the time of the grant 
of the possibility of reverter in the Wyatt case, must nonetheless be 
considered in connection with the problem of alienation of a possibility 
of reverter. It provides as follows: 

Remainders, whether vested or contingent, executory interests 

and other expectant estates are descendible, devisable and alien- 

able in the same manner as estates in possession.”° 

It seems clear that a possibility of reverter is included in the term 
“expectant estates” but the New York Court of Appeals in construing a 
similar statute held to the contrary on the ground that a possibility of 
reverter is a “mere expectancy.”*! The decision has been criticized” but 
the New York Court of Appeals recently held in a case in which the 
deed was substantially the same as the one to the Railway Company in 





“ 


where the court referring to the reason behind the rule said in dictum, -ina 
state of society presenting strongly marked classes, with great inequality of civil 
rights, and of social rank and consequent influence, and where legal proceedings 
were very expensive to parties litigant, the rule may have been wise and salutary; 
but in this age and country, of complete civil and comparative social equality, 
and of cheap justice, where champerty and maintenance are obsolete offenses, 
quere—has not the reason of the rule ceased? And ought not the rule itself to 
disappear with the reason on which it rests?” 

16 See RESTATEMENT, PROPERTY (1936), special note p. 588, where the various 
statutes of the different states are set forth. 

17 Bartholomew v. Rothrock, supra note 5. 

18 Caruthers v. Leonard, 254 S.W. 779 (Tex. Com. App. 1923). 

19 Consolidated School District No. 102 v. Walter, 243 Minn. 159, 66 N.W.2d 
881 (1954). 
20 Onto Rev. Cope §2131.04 (1953). 
21 Upington v. Corrigan, 151 N.Y. 143, 45 N.E. 359 (1896). 
22 SIMES AND SMITH, THE LAW oF FuTURE INTERESTS §1903 (2d ed. 1956). 
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the Wyatt case that the grantee railroad company received a fee simple 
determinable and the subsequent grant of the possibility of reverter was 
invalid.?* Fortunately, most jurisdictions have taken a more liberal view 
of such statutes. Presumably the fact that the New York statute™* is 
not as comprehensive as the Ohio statute and was construed prior to 
the widespread enactment of legislation®® indicating the trend towards 
liberal alienation mitigates the persuasiveness of the Upington case. 
It seems obvious that the Ohio legislature intended to make possible the 
alienation of all real property interests where the sole argument against 
alienation is champerty and maintenance and presumably the Ohio courts 
will reflect that intent when the issue is presented. 


L. L. Inscore 





23 Lipetz v. Papish, 308 N.Y. 787, 125 N.E.2d 432 (1955). 


24“An expectant estate is descendible, devisable and alienable, in the same 
manner as an estate in possession.” N.Y. REAL Prop. Law. §59. 


25 Supra note 16. 

















RECOVERY FOR MENTAL ANGUISH IN OHIO 


Tuttle v. Meyer Dairy Products 
75 Ohio L. Abs. 587, 138 N.E. 2d 429 (App. 1956) 


Plaintiff purchased a carton of cottage cheese from the defendant 
company. While eating some of this cheese, she bit upon a piece of glass, 
which she expelled from her mouth without cutting or scratching her- 
self. Plaintiff developed nausea and suffered nervousness and mental 
anguish for the next few days as a result of this incident. The jury 
found that the plaintiff’s fright and mental anguish were the proximate 
result of the defendant’s negligence, and awarded the plaintiff $1500. 
The Cuyahoga County Court of Appeals reversed the judgment and 
held that in the absence of a contemporaneous physical injury, a seller 
of food is not liable for fright, apprehension or mental anguish suffered 
by a purchaser who finds a foreign substance in the food. 

It is generally held that mental disturbance alone is not compen- 
sable’ unless caused by a willful or intentional act.? But a multiplicity 
of theories, exceptions and distinctions confuse this area of recovery when 
the defendant is alleged to have been merely negligent. The “concurrent 
injury” theory is followed by a minority of jurisdictions, including Ohio.* 
This theory in effect requires that a physical injury, however slight, must 
occur contemporaneously before any damages may be recovered for 
mental disturbance.* The majority of American jurisdictions follow the 
“Gmpact theory,” which requires a mere impact, touching, or physical 
contact before recovery may be had for the mental disturbance.° 

The impact and concurrent injury theories provide a similar result 
where there is a slight physical injury.° The distinction becomes decisive 





1 Southern Express Co. v. Byers, 240 U.S. 612 (1916); Chandler v. Ill. C.R. 
Co., 256 Ill. 259, 100 N.E. 152 (1912); Kalan v. Terra Haute & I.R. Co., 18 Ind. 
App. 202, 47 N.E. 694 (1897); Buchanan v. Stout, 123 App. Div. 648, 108 N.Y. 
Supp. 38 (1908); Annot., 56 A.L.R. 657 (1928); 52 Am. Jur., Torts §78 (1944) ; 
15 Am. Jur., Damages §175 (1938). 

2 Wright v. Beardsley, 146 Wash. 16, 89 Pac. 172 (1907); 15 Am. JuR., 
Damages §179 (1938). 

3 Miller v. Baltimore & O.S.W.R. Co., 78 Ohio St. 309, 85 N.E. 499 (1908) ; 
Davis v. Cleveland R. Co., 135 Ohio St. 401, 21 N.E. 2d 169 (1939); Bartow v. 
Smith, 149 Ohio St. 361, 78 N.E. 2d 735 (1948) ; Morton v. Stack, 122 Ohio St. 115, 
170 N.E. 869 (1930). 

4Block v. Pascucci, 111 Conn. 58, 149 Atl. 210 (1930); Morton v. Stack, 
supra note 3. 

5 Homans v. Boston Elevated Ry. Co., 180 Mass. 456, 62 N.E. 737 (1902); 
Comstock v. Wilson, 257 N.Y. 231, 177 N.E. 431 (1931); Smith v. Montclair Brown 
& White Cab Co., 6 N.J. Misc. 57, 139 Atl. 904 (Sup. Ct. 1928); Clark Restaurant 
v. Rau, 41 Ohio App. 23, 179 N.E. 196 (1931). 

6 Clark Restaurant v. Rau, supra note $. Plaintiff swallowed a particle of 
glass in food served by defendant which passed safely out of his body, though 
causing mental stress and anxiety. The court said, “this fact itself establishes an 
injury even though there be no other injury.” 


367 














368 OHIO STATE LAW JOURNAL [Vol. 19 


in cases where the “injury” is little more than a technical touching.’ 
Underlying both theories is a realization of the difficulty of proving 
(or disproving) the existence of an injury as intangible as fright or 
mental disturbance. The difficulty of proof, raising the fear of false 
and fraudulent claims, apparently leads the courts to require physical 
contact or injury as a means of providing some assurance of validity to 
the claim.* In cases where this assurance must be actual physical injury,® 
the question arises whether the impact is injury per se. The Supreme 
Judicial Court of Massachusetts, faced with this question, apparently 
strained to impute an injurious character to a mere impact in order to 
allow recovery.'° 

The court in the instant case based its decision on the concurrent 
injury theory, first enuniciated in Ohio in Miller v. Railroad Co."' and 
followed in Davis v. Cleveland Ry. Co.” In the Miller case, the plain- 
tiff was frightened when a train fell onto her property near where she 
was standing; there was neither physical injury mor impact. 

The authority relied upon in Miller cannot be regarded as adequate 
support for the concurrent injury rule since there was no impact of any 
sort in two of the cases.'* A third case had already been overruled,” 
and a fourth case involved an intervening proximate cause.” One com- 
mon and distinctively significant element of the remaining cases cited is 
that they did not involve impact or personal contact of any kind. 





7 Porter v. Delaware L. & W. R. Co., 73 N.J.L. 405, 63 Atl. 860 (Sup. Ct. 
1906) (dust in the eye); Smith v. Montclair Brown & White Cab Co., supra 
note 5, (shaking-up of plaintiff in an automobile); Homans v. Boston Elevated 
Ry. Co., supra note 5, (slight jolt); Comstock v. Wilson, supra note 5 (slight 
physical impact accompanied by shock). 

8 Prosser, Torts §37, p. 178-180, (2d ed. 1955). 

® Miller v. Baltimore & O.S.W. R. Co., supra note 3. 

10 Homans v. Boston Elevated Ry., supra note 5, where the court referred 
to the negligent jolting received by plaintiff as a battery, notwithstanding the 
absence of intent. It then concluded that the fright and the battery concurred in 
producing the disability, thereby making it unnecessary to determine which was 
the actual cause; also see note 6, supra. 

1178 Ohio St. 309, 85 N.E. 499 (1908). 

12 135 Ohio St. 401, 21 N.E. 2d 169 (1939). 

13 Smith v. Railway Co., 23 Ohio St. 10 (1872), plaintiff was ejected from 
defendant's train and sought recovery for insult and embarrassment. Morton v. 
Western Union Telegraph Co., 53 Ohio St. 431, 41 N.W. 689, (1895), involved 
failure of defendant’s company to deliver a death message to plaintiff. Today, 
such circumstances provide a basis for recovery in many jurisdictions; Mentzer v. 
Western Union Telegraph Co. 93 Iowa 752, 62 N.W. 1 (1895); Gillespie v. 
Brooklyn Heights Ry. Co., 178 N.Y. 347, 70 N.E. 857 (1904); Annot., 23 A.L.R. 
361, 372 (1923). 

14 Victorian Ry’s Commissioners v. Coultas, 13 App. Cas. 222 (1888), had 
been overruled in its own jurisdiction by Dalieu v. White & Sons, 2 K.B. 669 
(1901), prior to the time the Miller court cited it. 

15 Scheffer v. Washington City, V. M. & J.S.R.R., 105 U. S. 249 (1882). The 
intervening insanity of plaintiff broke the proximity chain between the original 
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In the Davis case, Judge Zimmerman speaking for the Court dis- 
cussed the Miller case in these terms: 

The rule in the Miller case has been recognized as the law of 

Ohio for more than thirty years and is supported by abundant 

and respectable authority. A majority of the present members 

of the court, being mindful of the doctrine of stare decisis, 

are of the view that it should not now be overruled.'® 

A closer consideration of the authority supporting Mi’ler should 
perhaps have softened the Court’s strict adherence to stare decisis in 
affirming this restrictive rule of recovery." In the present case, the 
court cited Wolfe v. Great A & P Tea Co.'* which held that when the 
plaintiff became nauseous from eating peaches from a can after noticing 
worms in the syrup, the question of whether or not a physical injury 
occurred was a question of fact for the jury. The instant Court, by 
making the questionable distinction that if a// the glass were removed 
from the carton of cheese, the cheese would become perfectly edible, 
removed the question of injury from the jury’s consideration. 

There are, however, broader grounds for reconsidering the current 
Ohio rule on mental anguish. The human abnormality which the courts 
term “mental injury” has definite physiological effects and in one sense 
is a “physical injury.”’® It is established law that a peaceful mental 
state is entitled to protection.2” The protection of peace of mind is the 
stated or tacit basis for allowing recovery for invasion of privacy, assault, 
malicious prosecution, defamation, false arrest, and certain nuisances. 
This invasion of mental quietude as a distinct and separate aspect of legal 
liability is significant in light of this analysis of legal history: 

The treatment of any element of damage as a parasitic factor 

belongs essentially to a transitory stage of legal evolution. A 

factor which is today recognized as parasitic will . . . tomorrow 





fright and his subsequent death. Also cited was Gulf, Colo. & S.F. Ry. v. Trott, 
86 Tex. 412, 25 S.W. 419 (1894) and it is worth noting that althought recovery 
was denied, Texas was one of the first jurisdictions to allow recovery for mental 
damages without physical injury; Hill v. Kimball, 76 Tex. 210, 13 S.W. 59 (1890). 

16 135 Ohio St. 401-407; 2 N.E. 2d 169-172 (1939). 

17[In both Davis v. Cleveland Ry. Co., supra note 3, and Bartow v. Smith 
supra note 3, Judge Zimmerman disputed that part of the Miller rule which denies 
recovery for subsequent physical injuries. Also, in the Bartow case, Judge Hart 
expresses strong dissent and clearly suggests that many courts are taking the more 
modern view in allowing recovery more frequently without contemporaneous 
physical injury. 

18 143 Ohio St. 643, 56 N.E. 2d 230 (1944). 


19 Goodrich, Emotional Disturbance as Legal Damage, 20 Micn. L. Rev. 497 
(1921-22); Bohlen and Polikoff, Liability in New York for the Physical Con- 
sequences of Emotional Disturbance, 32 Cov. L. Rev. 409 (1932), and Liability in 
Pennsylvania for the Physical Effects of Fright, 80 U. Pa. L. Rev. 627 (1932); 
Prosser, Torts §56 2d ed. (1955); Ellison, Recovery for Mental Suffering in 
Louisiana, 15 La. L. Rev. 451 (1954-55). 


20 RESTATEMENT, Torts §47(b) (1939). 
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be recognized as an independant basis of liability.”" 

As stated initially, mental harm alone is compensable when caused 
intentionally; why, then, distinguish the injury on the basis of the defend- 
ant’s action? If the court is concerned with proof and corroboration, 
there appears to be no valid basis upon which to distinguish negligently 
caused mental harm and intentionally caused mental harm. 

Recovery for “pain and suffering” is not an insignificant element of 
damages in the ordinary personal injury case. If the courts feel that they 
have sufficient means to control the amount of recovery for this variety 
of mental disturbance, what valid line of judicial control distinguishes 
recovery for mental injury alone? The absence of a precise pecuniary 
standard (such as market value) in measuring pain and suffering in a 
simple negligence case or in a case of intentional mental injury is ap- 
parently no longer troublesome.” 

The difficulty of proving mental disturbance without any physical 
injury or impact affords little reason for denying the opportunity to 
make such proof.?* When recovery is denied for reasons of expediency 
or simplicity, we may be observing “a pitiful confession of incompetence 
on the part of courts of justice.”** The Supreme Court of Wisconsin, 
in a recent decision allowing recovery for mental disturbance without 
impact under circumstances nearly identical with the Miller case, stated: 

The courts are getting away from the requirement of physical 

impact to sustain liability in fright and shock cases, and the 

majority no longer require impact, while those courts which 
retain the impact requirement go very far in finding sufficient 
impact from the most trivial contact.”® 
A similar ruling was recently handed down by the Arizona Supreme 
Court.”® 

The principal case represents a questionable application of the ex- 
treme rule enunciated in the Miller case. The present Ohio court need 
not have adopted the liberal “no impact” rule to have sustained the jury 
verdict in the instant case. The need for progress in this area of the law 
should be evident. The present Ohio rule, resting on doubtful authority, 
denying meritorious claims, and forcing irrational distinctions does not 
comport with the present day conceptions of the extent of legal protection 
which should be afforded the individual. 


Peter P. Rosato 





21 STREET, THE FOUNDATIONS OF LEGAL LIABILITY, 470 (1906). 
22 Brent v. Morgan, 221 Ky. 765, 299 S.W. (1927). 
23 It should be noted that the plaintiff in the instant case won in the trial 


court. 

24 Simone v. R.I. Co., 28 R.I., 186, 195, 66 Atl. 202, 206 (1907); Chinchiolo v. 
New England Wholesale Tailors, 84 N.H. 329, 150 Atl. 540 (1930). 

25 Colla v. Mandella, 85 N.W. 2d 345, 347 (Wis. 1957). 

26 Crystal Coca-Cola Bottling Co. v. Cathey, 317 P. 2d 1094 (Ariz. 1957). 











STATE TAXATION OF A FOREIGN CORPORATION 
ENGAGED IN EXCLUSIVELY INTERSTATE COMMERCE 


Minnesota v. Northwestern States Portland Cement Co. 
250 Minn. 32, 84 N.W. 2d 373 (1957) 
Probable Jurisdiction Noted, 355 U. 8.911 (No. 606) (1958) 


This case places squarely before the United States Supreme Court a 
question frequently discussed in dicta and the subject of extensive com- 
mentary by constitutional law scholars: Can a state levy a net income 
tax upon a foreign corporation carrying on exclusively interstate com- 
merce within the taxing state if the tax in question is nondiscriminatory 
and reasonably allocated to that portion of the corporation’s income 
arising out of the taxing state? 

The defendant cement manufacturer is an Iowa corporation with 
its principal place of business at Mason City, Iowa. Although it had 
conducted extensive sales campaigns in Minnesota over a 30-year period, 
defendant had never qualified as a foreign corporation in that state. 
In accordance with section 290.03, Minnesota Statutes Annotated,’ the 
state tax commissioner requested defendant to prepare tax returns for 
the period 1933-1948; when defendant refused to do so, the com- 
missioner prepared the returns on the basis of information available to 
him, utilizing a three-factor formula to determine the proportion of 
defendant’s net income allocable to business conducted within Minne- 





1 The portions of M.S.A. §290.03 pertinent to this case are as follows: “An 
annual tax for each taxable year, computed in the manner and at the rates 
hereinafter provided, is hereby imposed upon the taxable net income for such year 
of the following classes of taxpayers: 

“(1) Domestic and foreign corporations not taxable under section 290.02 
which own property within this state or whose business within this state during 
the taxable year consists exclusively of foreign commerce, interstate commerce, or 
both; 

“Business within the state shall not be deemed to include transportation in 
interstate or foreign commerce, or both, by means of ships navigating within or 
through waters which are made international for navigation purposes by any 
treaty or agreement to which the United States is a party; .. .” 

To view the Minnesota taxing structure as a whole, M.S.A. §290.03 must 
be read in conjunction with M.S.A. §290.02, which follows: “An annual tax is 
hereby imposed upon every domestic corporation, except those included within 
section 290.03, for the privilege of existing as a corporation during any part of 
its taxable year, and upon every foreign corporation, except those included within 
section 290.03, for the grant to it of the privilege of transacting or for the actual 
transaction by it of any local business within this state during any part of its 
taxable year, in corporate or organized form. 

“The tax so imposed shall be measured by such corporations’ taxable net 
income for the taxable year for which the tax is imposed, and computed in the 
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sota.” In the district court judgment was given the state; appeal to 
the Minnesota supreme court resulted in affirmance, two of the court’s 
seven justices dissenting. The United States Supreme Court has granted 
review of the defendant’s two principal contentions:* that the statute 
in question is in conflict with, and consequently void under, the Com- 
merce and Due Process clauses of the United States Constitution. 

The defendant corporation had used Minnesota as an outlet for 
some 48 per cent of its sales, employing five salesmen to contact potential 
customers there and to urge them to buy cement through defendant’s 
established Minnesota outlets, maintaining a sales office at Minneapolis 
with a full-time secretary, and allowing one salesman to hold himself 
out as district manager. Nonetheless the Minnesota operation remained 
entirely under the control of defendant’s home office: all employees 
were hired at Mason City; all sales were subject to approval there 
and all shipments were F.O.B. Mason City; salesmen’s automobiles, 
all office equipment and supplies except postage stamps were requisitioned 
through the home office; salary payments were made by Mason City 
and expense allowances were processed there. The Minnesota court 
made no attempt to find any “intrastate” commerce conducted by defend- 
ant in Minnesota. 

Defendant’s due process objection to the taxing statute presents a 
lesser problem than does his second contention. “So far as due process 
is concerned the only question is whether the tax in practical operation 
has relation to opportunities, benefits, or protection conferred or afforded 
by the taxing state. . . . Those requirements are satisfied if the tax is 
fairly apportioned to the commerce carried on within the state.”* The 
obvious benefits accruing to the defendant from the state where it sold 
48 per cent of its product would seem clearly to satisfy the basic 
relational requirement; ample precedent abounds in sustaining state 
power to tax in the circumstances presented by Great Atlantic & Pacific 
Tea Co. v. Grosjean,® Wisconsin v. J. C. Penney Co.,® and General 
Trading Co. v. Tax Commissioner.’ Defendant raises no question con- 





manner and at the rates provided in this chapter.” 

The statutes are the same except for internal labeling: that covering domestic 
corporations and foreign corporations qualified to do business in Minnesota is 
called a “privilege” tax while that applicable to non-qualified foreign corporations 
carefully avoids any such reference. The tax falls with equal weight upon all 
corporations transacting business in Minnesota and is upon that portion of net 
income allocated to such business without distinction as to “intrastate” or “inter- 
state.” 

2The defendant attacks neither the accuracy of the commissioner’s report 
nor the fairness of the apportionment formula employed. 

326 U.S.L. Week 3197 (U.S. Jan. 6, 1958) (Case No. 606). 

4 Ott v. Mississippi Valley Barge Line Co., 336 U.S. 169 (1949). 

5301 U.S. 412 (1937). 

6311 U.S. 435 (1940). 

7322 U.S. 335 (1944). 
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cerning the fairness of the apportionment. There is here present none 
of the vice of extraterritoriality which has condemned state taxation® 
and regulation® of property held or activity occuring beyond the juris- 
diction. 

The commerce clause issue in this case serves to highlight the 
conflict which has troubled the United States Supreme Court for the 
past 20 years — the setting of outer limits upon state taxation of inter- 
state commerce. The conflict is sharply illustrated in Spector Motor 
Service v. O’Connor,'® the most recent Supreme Court case in this area. 
The Connecticut statute in Spector imposed a nondiscriminatory, reason- 
ably apportioned tax upon net income derived from commerce within 
the state, including exclusively interstate commerce carried on by a 
foreign corporation. Spector was a Missouri trucking corporation, author- 
ized by the Interstate Commerce Commission and the state public 
utilities commission to engage in interstate trucking into and out of 
Connecticut. It maintained two terminals there, employed 27 persons 
within the state, used in its terminal operations numerous pickup trucks 
registered in Connecticut. The state supreme court had described the 
Connecticut tax as “a tax or excise upon the franchise of corporations 
for the privilege of carrying on or doing business in the state, whether 
they be domestic or foreign.”’! Adopting the state court’s view as to 
the nature of the tax, the Supreme Court of the United States struck 
down the statute as violative of the Commerce Clause, but not without 
three dissents. 

The fundamental dichotomy of approach within the Court to the 
problem posed by Spector is brought home by comparing the language 
of the majority and dissenting opinions. The essence of the prevailing 
view is found in these words of Mr. Justice Burton: 

This court heretofore has struck down, under the Com- 
merce Clause, state taxes upon the privilege of carrying on a 
business that was exclusively interstate in character. The con- 
stitutional infirmity of such a tax persists no matter how fairly 
it is apportioned to business done within the state.’* . . . 

In this field there is not only reason but long-established 
precedent for keeping the federal privilege of carrying on 
exclusively interstate commerce free from state taxation. To 
do so gives lateral support to one of the cornerstones of our 
constitutional law—M’Culloch v. Maryland (US) 4 Wheat. 
316, 4 L ed 579, supra." 





8 Treichler v. Wisconsin, 338 U.S. 251 (1949), reafhrming the rule that land 
and taxable personalty are taxable only by the state of situs. 

9 Baldwin v. Seelig, 294 U.S. 511 (1935). 

1040 U.S. 602 (1951); see 13 Onto Sr. L.J. 280 (1952). 

11135 Conn. 37, at 56, 57 (1950). 

12 Emphasis original; 340 U.S. 602, at 609. 

13 Jd. at 610. 
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In contrast, Mr. Justice Clark reasoned for Spector’s three dissenters 
that: 

. . . the Connecticut tax meets every practical test of fairness 

and propriety enunciated in cases upholding privilege taxes on 

corporations doing a mixed interstate and intrastate business. 

These cases should govern here, for there is no apparent 

difference between an “exclusively interstate” business and a 

“mixed” business which would warrant different constitutional 

regard, There is nothing spiritual about interstate commerce. 

It is rarely devoid of significant contact with the several 

states, "* 

The opposing views expressed in Spector characterize the larger 
conflict occupying the Court in interstate commerce taxation questions. 
The majority reads into the commerce clause the strongest possible 
negative implications and zealously guards “exclusively” interstate com- 
merce from any privilege tax, relying upon Cheney Brothers Co. v. 
Commonwealth of Massachusetts’ and Alpha Portland Cement Co. 
v. Commonwealth of Massachusetts.’® It fails to recognize any incon- 
sistency in sustaining an apportioned, nondiscriminatory net income tax 
upon the privilege of doing business when a taxpayer carries on both 
interstate and intrastate activities within the taxing state.’’ Exclusively 
interstate commerce remains sacrosanct. Clark and the other dissenters 
rely instead on the philosophy underlying the cases laying out Justice 
Stone’s “multiple burdens doctrine,”’® to wit: that the economic effect 
of the tax in question and the absence of “cumulative burdens not 
imposed on local commerce”!® determine whether the tax shall be 
allowed to stand. This philosophy seems carried to its logical limits in 
Memphis Natural Gas Co. v. Beeler: 

. even if taxpayer’s business were wholly interstate com- 
merce, a nondiscriminatory tax by Tennessee upon the net 
income of a foreign corporation having a commercial domicile 
there . . . or upon net income derived from within the state 

. is not prohibited by the commerce clause upon which alone 
the taxpayer relies." 





14 Jd. at 612, 613. 

15 246 U.S. 147 (1917). 

16 268 U.S. 203 (1925). 

17 Cheney Brothers Co. vy. Commonwealth of Massachusetts, supra note 15. 

18 Western Live Stock v. Bureau of Revenue, 303 U.S. 250 (1938); J. D. 
Adams Manufacturing Co. vy. Storen, 304 U.S. 307 (1938); Gwin, White & Prince 
v. Henneford, 305 U.S. 434 (1939); McGoldrick v. Berwind-White Coal Mining 
Co., 309 U.S. 33 (1940). 

19 Western Live Stock v. Bureau of Revenue, supra note 18. 

20 315 U.S. 649 (1942). 

21 The majority in Spector specifically distinguished this excerpt as dictum 
and pointed out that the gas company was found by the state court to be a “profit- 
sharing joint adventurer” and not a mere seller of an interstate product. In other 
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The Stone doctrine, called by one author a “test of substance,” 
remained the dominant philosophy of the Court for but a brief span, 
beginning with Western Live Stock** in 1938 and continuing no later 
than Interstate Oil Pipeline Co. v. Stone** in 1949 when it could gather 
but four members of the Court to the fold.” 

Further extension of the doctrine met the vigorous opposition of 
Mr. Justice Frankfurter, chief dissenter in Jterstate Oil and author of 
Freeman v. Hewit.** The latter case and Joseph v. Carter Weekes 
Stevedoring Co." reiterate the ancient doctrine that states are impotent 
to tax interstate commerce. Though never overruling the cases developing 
the “multiple burdens doctrine,” Justice Frankfurter and his fellow 
interstate commerce protectionists have indicated clearly that they intend 
the doctrine to go no further. 

Reading Spector in this context of intra-Court conflict, it appears 
clear that the Minnesota court has rejected both the philosophy and the 
precedents that motivated Spector’s majority. It is possible that the 
Supreme Court will accept the feature which the Minnesota court 
selected to distinguish Spector—i.e., the absence of a “privilege” label 
in the applicable Minnesota statute.?* The practical effect of the Supreme 
Court’s acceptance of this technical distinction would be to limit Spector’s 
holding so sharply as to adopt the Stone doctrine except in those cases 
in which a state legislature carelessly used the wrong label. Other 
arguments presented by the state court are not determinative here. That 
the tax is upon net income and hence an indirect burden upon interstate 
commerce has been determinative only where the tax was upon a 
corporation domiciled in the,taxing jurisdiction®® or doing both interstate 
and intrastate business there.*® That the tax does not discriminate against 





words there was interstate activity upon which to base the tax upheld there. 

22 See Menard, State Taxation of Interstate Commerce: From Form to Sub- 
stance and Back Again, 18 Onto St. L.J. 9 (1957). 

23 Supra, note 16. 

24 337 U.S. 662 (1949). 

25 Justice Rutledge, speaking for four of the court in Interstate Oil: “Since 
all the activities upon which the tax is imposed are carried on in Mississippi, 
there is no due process objection to the tax. The tax does not discriminate against 
interstate commerce in favor of competing intrastate commerce of like character. 
The nature of the subject of taxation makes apportionment unnecessary; there is 
no attempt to tax interstate activity carried on outside Mississippi’s borders. No 
other state can repeat the tax. For these reasons the commerce clause does not 
invalidate the tax.” Justice Burton concurred separately solely upon the basis 
that the commerce in question was intrastate not interstate. 

26 329 U.S. 429 (1946). 

27 330 U.S. 422 (1947). 

28 Supra, note 1. 

29 United States Glue Co. v. Town of Oak Creek, 247 U.S. 321. 

30 Underwood Typewriter Co. v. Chamberlain, 254 U.S. 113. 
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interstate commerce is merely the first test to be satisfied before sustaining 
any tax.*! 


However, the Court that will hear the appeal from the Minnesota 
judgment is not the Court that decided Spector seven years ago. Although 
one Federal court foreswore “Gallup-polling”®? the Supreme Court 
while Spector was winding its weary way through Connecticut and 
Federal courts, the temptation to do so is strong under the present 
circumstances. Of six justices voting with the majority then, only Justice 
Burton and Justice Frankfurter remain. The three dissenting justices 
—Clark, Douglas and Black—continue with the result that a mere even 
split among the Court’s four new members will be sufficient to revive 
the Stone philosophy. 

Until Congress sees fit to exercise its power to regulate taxation of 
interstate commerce, the Supreme Court — at best a poor agency to 
weigh conflicting state and national interests when only the facts of an 
individual case are before it — would appear to have more success in 
weighing the actual economic factors in the case rather than to adhere 
to a policy of label-finding. Striking down only those statutes which 
discriminate in fact or make possible multiple burdens should prove 
sufficient protection for interstate commerce. 


Marshall H. Cox, Jr 





31 Welton v. Missouri, 91 U.S. 275 (1875). 
32 Spector Motor Service v. O’Connor, 181 F.2d 150 (2d Cir. 1951). 














